Case management and privilege: propositions

1. “Do legal professional privilege and the defendant's privilege against self-incrimination survive section 6A [and by extension case management rules]?  The answer to that is "Yes".  What the defendant is required to disclose... is what is going to happen at the trial.  He is not required to disclose his confidential discussions with his advocate, although of course they may bear on what is going to happen at the trial.  Nor is he obliged to incriminate himself if he does not want to.  Those are fundamental rights and they have certainly not been taken away...” [The vice-president, Hughes LJ, In Rochford, para 21.]

2. “CPR Rule 3.3 provides "Each party must (a) actively assist the court in fulfilling its duty under rule 3.2 without or, if necessary with, a direction... The use of a case progression form is part of this process.” [Firth paras 6 and 7.]

3. Auld LJ in Gleeson [2004] 1 Cr App Rep 29 p 416: "A criminal trial is not a game under which a guilty defendant should be provided with a sporting chance. It is a search for truth in accordance with the twin principles that the prosecution must prove its case and that a defendant is not obliged to inculpate himself, the object being to convict the guilty and acquit the innocent. Requiring a defendant to indicate in advance what he disputes about the prosecution case offends neither of those principles."

4. “It does not infringe against the principle that a defendant is not required to incriminate himself for the court to require that the nature of the defence is made plain well before the trial. Of course, any requirement for disclosure of the nature of the defence must be a fair requirement, in the sense that it must not be extracted from a defendant in circumstances where the prosecution have no case and are trying to adopt Star Chamber processes to try to build a case, but the rules are designed to make sure that this does not occur. So, I would reject the broad proposition that any requirement that a defendant should disclose his or her hand before trial is inherently repugnant.” [Toulson LJ in Firth paras 22 and 23.]

5. “If one asks rhetorically whether that approach is consistent with the object of the Criminal Procedure Rules, ie whether it would further the interests of justice, do fairness and encourage expedition, the answers are obvious. I see no unfairness, in such a case, in the prosecution being able to put in evidence the case progression form.” [Firth para 30.]

6. [Rochford para 17]. “The judge was entitled to ask, and indeed to ask insistently and trenchantly.  He was not, however, entitled to require counsel to reveal his instructions if no positive case was going to be made in any of the ways which we have identified or any other.  From a position of ignorance the judge was not in a position to know, any more than we are at this stage, whether there had been a breach of section 6A [or by extension case management rules] or not.  Only time will tell as the trial, which has not yet begun, proceeds.”  

7. [Rochford 18.] “ If it is plain that there is a breach of section 6A, either because there is no defence statement or because it has not got in it what it ought to have, can the court by ordering compliance then vest itself with the power to punish as a contempt of court disobedience to the order?  The answer to that is "No".” [and by extension the case management form.]

8. [Rochford 20.]  “Can the lawyer properly advise a defendant not to file a defence statement? The answer to that is "No".  The obligation to file a defence statement is a statutory obligation on the defendant.  It is not open to a lawyer to advise his client to disobey the client's statutory obligation.  It is as simple as that.” [Rochford 25.]    “Accordingly, in all those circumstances the lawyer's duty is first of all never to advise either the absence of a defence statement or the omission from it of something which section 6A requires to be there because of the way the trial is going to be conducted.  The lawyer's duty is not to give the defendant advice on what to do.  The lawyer's duty is to explain the statutory obligation that he has and to explain the consequences which follow from disobedience of it.”  Quaere; is there any valid reason for distinguishing here between the obligation under s.6A, which applies to crown court trial, and CPR? It is implicit that privilege belongs to the client and the decision whether to waive it is his, not the lawyer’s.
9. [Rochford 24.]  “What is the duty of the lawyer if the defendant has no positive case to advance at trial but declines to plead guilty?  That is a realistic (if rare) practical possibility.  It may occur.  It may occur in at least two situations.  It might happen that a defendant within the cloak of privilege confides in his lawyer that he is in fact guilty of the offence charged but refuses to plead guilty.  He cannot be prevented from taking that course and his instructions to his lawyer are covered by privilege.  He is entitled in those circumstances to sit through the trial and to see whether the Crown can prove the case or not.  What he is not entitled to do is to conduct the trial by the putting in issue of specific matters and advancing either evidence or argument towards them without giving notice in his defence statement that he is going to do it.  A less extreme but equally possible example is the defendant who refuses to give instructions either at all or on specific points.  That too can occur.  In neither of those situations can it possibly be the obligation of the defendant to put into his defence statement an admission of guilt or a refusal to give instructions.  What are the lawyers to do?  ...In general terms our answer is this.  The defence statement must say that the defendant does not admit the offence or the relevant part of it as the case may be, and calls for the Crown to prove it.  But it must also say that he advances no positive case because if he is going to advance a positive case that must appear in the defence statement and notice of it must be given.” Quaere. Is there any valid reason for a different approach in summary proceedings?
10. [Richards LJ in CPS v Norwich para11.] “The case management process, especially following the introduction of the Criminal Procedure Rules, requires a greater level of cooperation between the parties than was once the case.  The real issues are required to be identified at an early stage.  The rules discourage a defendant from sitting on his hands in order to obtain a procedural advantage.  If he does seek to gain advantage from earlier economies of participation...the court should act to correct it, not condone it.”

11.  Editorial Comment. If D fails to fully and properly identify issues at the case management stage, the actions the court can take to ensure he obtains no procedural advantage from such an approach are: (a) allow an adjournment Malcolm v DPP; R (Lawson) v Stafford; R (Fine) v Abergavenny; CPS v Norwich, etc (b) order costs against defence. Therefore the advice a lawyer should give his client is that failure to comply with CPR will give no advantage and will add to costs if convicted. Also, the court has an obligation to respect the interests of witnesses (CPR 1.1).  Where the evidence of a particular witness is not in dispute there are provisions whereby it can be admitted under s.114 CJA 2003, see eg R v Adams. In what circumstance would it be appropriate to admit a statement under this provision where the defence fail to disclose any dispute, and none appears likely: medical evidence? Continuity evidence? Scientific evidence. Interviewing officers? Formal arrest? All witnesses? It is suggested we proceed cautiously until this point is clarified. Finally, if the defence have not cooperated with the case management process, and have expressly relied on privilege, are they entitled to put a positive case in the light of Rochford? Similarly, caution is required at this stage.

