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Crediting periods of remand on bail electronically monitored curfew
Section 21 of the Criminal Justice and Immigration Act 2008 amended the Criminal Justice act 2003 Act to make provision for crediting periods of remand on bail on an electronically monitored curfew against a subsequent custodial sentence. 

Subsection (2) confirms that the new provisions will not apply to a service court. 

Subsection (3) amends the heading preceding section 240 of the 2003 Act.

Subsection (4) inserts a new section 240A into the 2003 Act. 

The new section 240A apply only to prisoners whose offence was committed on or after 4 April 2005 and who have been remanded on bail, subject to a qualifying electronically monitored curfew bail condition, on or after the commencement of section 240A(1). 

The qualifying conditions are defined in sections 240A(12). They provide that in order to qualify for the credit provisions a person must be subject to a curfew condition of 9 hours or more per day, and that that curfew must be subject to electronic monitoring. 

Unless Rules under section 240A(6) provide otherwise, or the Court considers it would not be just in all the circumstances, the Court must direct that the "credit period" is to be counted as time served toward the sentence (section 240A(2)). The credit period is defined in section 240A(3). A person will receive credit at the rate of a half a day for every day spent subject to a qualifying electronically monitored curfew. 

Section 240A(5) allows the court to direct that, where the prisoner has not been given the full available credit, a partial credit may be awarded. In exercising their discretion to make a direction, sentencers must take into account the extent to which the prisoner has complied with the qualifying curfew condition and electronic monitoring condition (section 240A(7)). The Court must state in open court the number of days for which the prisoner was subject to the relevant conditions, the number of days credit that is to be directed or whether no direction is to be made. Where none of the period is to be credited, or only part of it, the courts must explain the reasons for the decision (sections 240A(8),(9) and (10). 

Subsections (5) and (6) insert amendments to the 2003 Act to provide for the effect of a direction given under section 240A on a person released on licence, and to ensure that section 240A is captured in the relevant interpretation provisions. 

Subsection (7) provides that rules made under section 240A will be subject to the affirmative resolution procedure.

Section 22: Credit for period of remand on bail: other cases
Section 22: Subsections (1) to (7) make provision for a new section 240A of the 2003 Act to apply in respect of prisoners serving mandatory and discretionary life sentences, detention and training orders, International Criminal Court sentences, prisoners eligible for early release under Home Detention Curfew and retrials. [Section 240 2003 Act]

Section 23 and Schedule 6: Credit for period of remand on bail: transitional provisions
Section 23 introduces Schedule 6. This Schedule provides for a credit toward a subsequent custodial sentence for periods of remand on bail subject to an electronically monitored curfew.

The provisions are the same in substance as those set out in section 21 but apply to offenders committed to a custodial sentence whose offences were committed before 4 April 2005 and, therefore, are subject to the provisions relating to treatment of periods spent remanded under section 67 of the Criminal Justice Act 1967. The provisions therefore have the same effect on prisoners as those set out in section 21.

Irving, R. v [2010] EWCA Crim 189 (04 February 2010) Each of these two applications was an application for a considerable extension of time and for leave to appeal if that extension be granted. Each application arises out of omission at the time of sentence to consider the provisions of section 240A of the Criminal Justice Act 2003, which provides for credit to be given against sentence for periods of remand on bail when subject to curfew and tagging conditions. Held: In the circumstances of this case, but not necessarily in future similar ones, grant leave, grant the extension of time and substitute for the sentence passed one giving credit for 12 additional days.

Barrett, R v [2009] EWCA Crim 2213 (04 September 2009) In conjoined appeals, the court was required to determine issues concerning crediting periods of remand on bail as time served by a prisoner as part of his sentence under Section 240A of the Criminal Justice Act 2003. In sentencing a defendant to imprisonment, a judge was entitled to refuse to give credit for time spent on bail subject to a curfew, despite the fact that, if the defendant had also been electronically tagged during that time. 

Law Gazette R v Barrett (David) [2009] EWCA Crim 2213, Times, 5 October 2009
Monaghan & Ors v R. [2009] EWCA Crim 2699 
These applications for leave to appeal or appeals concern section 240A of the Criminal Justice Act 2003 as inserted by section 21 of the Criminal Justice and Immigration Act 2008. Section 240A came into force on 3 November 2008.

1. It was held that If the offence was committed before 4th April 2005 then, by virtue of section 23 of the 2008 Act, Schedule 6 of the 2008 Act comes into play.

2. If a defendant was remanded on bail before November 3 2008 subject to what were to become relevant conditions on November 3 2008 and continues to be on bail for a period on or after that date subject to those conditions without a further court order, does section 240A apply to the period on or after that date? The court has held “no” by virtue of sub-section 240A(1)(b), section 240A only applies if the offender was remanded on bail by a court after the coming into force of section 21 of the Criminal Justice and Immigration Act 2008. It was held that;

“In our view Parliament did not intend that a person in this situation would have to return to court and we give section 240A a purposive interpretation to achieve the sensible outcome that he did not have to do so to enjoy the benefit of section 240A, being a benefit given to make available more prison spaces. We read sub-section 1(b) of section 240A as requiring only that the offender was remanded on bail after the coming into force on November 3 of section 21 of the Criminal Justice and Immigration Act 2008.”

3. What account, if any, should be taken by a trial judge of a period on bail subject to an electronically monitored curfew prior to November 3 2008 or subject to an electronically monitored curfew of less than nine hours after that date? The court held that;

“In our view, following Sherif, no reduction in sentence should normally be given for a period spent on night time curfew. Section 240A was introduced for pragmatic reasons. Those reasons do not justify a departure from the position taken by the court in Sherif [2008] EWCA Crim”
Sherif & Ors, R v [2008] EWCA Crim 2653 (21 November 2008) "It does not appear as though the court was there addressed on the effect that should be given to the passing of the 2008 Act. In our view, until section 240A comes into force, a court should deal with the matter in the way suggested by Hughes LJ at least in relation to house arrest. This may justify a modest period of credit in cases such as the present one. The periods spent under house arrest were substantial, in the region of sixteen months. The figure we consider appropriate is three months. But the same considerations do not apply where the curfew is in the night. A curfew period of this sort has been commonplace for many years and whilst the court may of course have had regard to the restriction of liberty, it has not in the past made any formal reduction for such a curfew."
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