[image: image1.png]



www.crimeline.info 

Inconsistent Verdicts
Dhillon v R. [2010] EWCA 1577 (Crim) (08 July 2010) Lord Justice Elias: It is notoriously difficult successfully to challenge a jury's verdict on the grounds that inconsistent verdicts have been returned. We have been referred to a number of authorities which in our view establish the following principles: 

1. The test for determining whether a conviction can stand is the statutory test whether the verdict is safe.

2. Where it is alleged that the verdict is unsafe because of inconsistent verdicts, a logical inconsistency between the verdicts is a necessary condition to a finding that the conviction is unsafe, but it is not a sufficient condition.

3. Even where there is a logical inconsistency, a conviction may be safe if the court finds that there is an explanation for the inconsistency. It is only in the absence of any such explanation that the court is entitled to conclude that the jury must have been confused or adopted the wrong approach, with the consequence that the conviction should be quashed. 

4. The burden of establishing that the verdict is unsafe lies on the appellant.

5. Each case turns on its own facts and no universal test can be formulated.

"There are, of course, exceptional cases, of which Cilgram [1994] Crim. L.R. 861 provides an example, where a verdict may be quashed because, although there is no logical inconsistency, the particular facts and circumstances of the case render the verdict unsafe. However, it is to be noted that in Cilgram this court, differently constituted, expressly rejected the submission that, where a complainant's credibility is in issue and her evidence is uncorroborated, guilty verdicts must be regarded as unsafe because the jury also returned not guilty verdicts in relation to some of the complainant's allegations."

[34]. The requirement summarised in the second principle, namely that there must be a logical inconsistency in the verdicts, is now very firmly established. It was affirmed by the decision of this court in R v Rafferty and Rafferty [2004] Crim 968 when the then Vice President (Rose LJ) said this (para 18): 

"So far as inconsistent verdicts are concerned, during the last 10 years or so, this court has said again and again that an appeal based on inconsistent verdicts cannot and will not get off the ground unless there is, first a logical inconsistency between the verdicts returned by the jury. ……. We repeat yet again, in summary form, just a few of the authorities in this court, in which the need for logical inconsistency between the verdicts to be prevented before such a ground can take off. We identify, for example, R v McCluskey 98 Criminal Appeal Reports 216; R v Bell Court of Appeal (Criminal Division) 15 May 1997, R v Clarke and Fletcher Court of Appeal (Criminal Division) Transcript 3 July 1997, R v Gee [1998] Crim LR 483, and R v McCartney & Others [2003 EWCA Crim 1372. Finally, we refer to an observation made by Buxton LJ in G at page 484 of the report which, regrettably, seems to be far less heeded than it should be. It is in these terms:

"In appeals in relation to alleged inconsistent verdicts those promoting the appeal should ensure that Bell and the instant case [G] are before the court and should be in a position to explain why the general approach adumbrated in Bell (i.e the need to establish a logical inconsistency) should not apply.""

[35]. The third principle is supported by a number of authorities where this court has accepted that there is a logical inconsistency in the verdicts, but has nonetheless not been persuaded that the verdict is unsafe: see e.g. R v Segal [1976] RTR 319; R v McCluskey (1994) 98 Cr App R 216 and most recently, R v Lewis, Ward and Cook [2010] EWCA Crim 496. In Clarke and Fletcher (30 June 1997) Hutchison LJ said that an appellate court will not conclude that the verdict is unsafe "if it possible to postulate a legitimate train of reasoning which could sensibly account for the inconsistency." 

[36]. However, in R v Cova Products Ltd [2005] EWCA Crim 95, Kennedy LJ observed that it is difficult to see how a legitimate train of reasoning could lead to logically inconsistent results. We respectfully agree that the phrase "legitimate train of reasoning" may be inapt. But in some cases it may be possible to see why a jury applying common sense and their experience of life has reached the verdicts it has, even though its analysis cannot withstand rational scrutiny. A recent example is found in R v Lewis, Ward and Cook where a jury convicted of manslaughter when rationally, given their verdict on another count, it was conceded by the prosecution that they ought in logic to have convicted of murder. This court surmised that they had not done so because, unlike the two co-accused who were convicted of murder, the appellant did not participate in the actual killing. 

[37]. The fourth and fifth principles were affirmed by this court in a judgment given by the then Lord Chief Justice, Lord Phillips, in R v Ashley Mote [2007] EWCA Crim 3131. In that case the court declined to follow a suggestion originally made by Professor Sir John Smith, and which this court in Cova Products considered had much to commend it, to the effect that once a logical inconsistency had been established, it should be for the prosecution to satisfy the court that the conviction was not the result of confusion or the jury adopting the wrong approach. Lord Phillips said this (para 50): 

"We question whether it is helpful to adopt a staged approach to the burden of proof in this way. The starting point is that the burden is on an appellant to persuade the Court of Appeal that the verdict is unsafe. Where he seeks to do this by showing that the acquittals on some counts are inconsistent with convictions on others, he has to persuade the court that the nature of the inconsistencies is such that the safety of the guilty verdicts are put in doubt. That question will turn on the facts of the particular case and it is not safe to attempt to formulate a universal test."

[38]. A key issue is what amounts to a logical inconsistency. In Durante (1972) 56 Cr App R 708, 714 Edmund Davies LJ described the test as being whether the verdicts were such that "no reasonable jury who had applied their minds properly to the facts in the case could have arrived at the two differing conclusions." In other words, there is no rational explanation to justify the jury's conclusion. However, since the facts are within the purview of the jury, and they do not reveal them, it must follow that if the apparently inconsistent verdicts could be explained by findings of fact which were properly open to the jury on the evidence, even if they might appear to be surprising findings, then no successful appeal could be maintained. 

[39]. This approach is supported by the observations of Toulson LJ giving the judgment of this court in R v Cross [2009] EWCA Crim 1553. Toulson LJ said that verdicts would be inconsistent where: 

"they cannot plausibly be explained by any line of reasoning which the jury could have adopted looking at the evidence as fair-minded ordinary people. The appellate court has to apply this test in the context of the issues which were presented to the jury, but that does not of course mean that a jury had to view the evidence bearing on those issues in the way that was argued for either by the prosecution or the defence."

[40]. It is firmly established, however, that a verdict will not be illogical simply because credibility is in issue, each count depends upon the uncorroborated account of a single complainant, and the jury convicts on one count but acquits on another. As it was put in R v G [1998] Crim LR 483 by Buxton LJ, neither credibility nor reliability is a seamless robe. A jury is entitled to accept part of a complainant's evidence whilst rejecting - or more accurately not being sure about - other parts.

In R v McCluskey (1994) 98 Cr. App. Rep. 216 the appellant, who had been involved in a fight in the street in which another man had been killed, was charged with murder and affray. He said he had acted in self-defence. The judge directed the jury that if they convicted the appellant of murder or manslaughter, there was no defence to the charge of affray. However, the jury convicted the appellant of manslaughter but acquitted him of affray. The primary ground of appeal was that the verdicts were inconsistent and that the conviction was therefore unsafe. Giving the judgment of the court Henry J. said: 

"The general rule in this Court is that where the jury convict on one count but acquit on another, this Court will quash the conviction on grounds of inconsistency if, and only if, the conclusion reached by the jury is one at which no reasonable jury who had applied their minds properly to the facts of the cause could arrive. (See the unreported decision of Devlin J. in Stone [1955] Crim.L.R. 120 C.C.A., formally adopted by this Court in Durante (1972) 56 Cr. App. Rep. 708, 714, [1972] 1 W.L.R. 1612, 1617E). But in the case of Trundell (unreported, June 28, 1991) it was emphasised that the fact that two verdicts were shown to be logically inconsistent might not by itself be a reason for quashing a verdict unless the only explanation for the inconsistency must or might be that the jury was confused and/or adopted the wrong approach, thus making the verdict complained of unsafe.

In this case, these verdicts were clearly inconsistent. Might the reason for that have been that the jury was confused and/or adopted the wrong approach? The appellant submits that that might have been the case. The submission is that as the only basis for acquittal on the affray charge is that the appellant was not acting unlawfully because he was acting in self-defence, so the jury must have believed that self-defence only reduced murder to manslaughter, rather than offering a complete defence.

The appellant has not satisfied us that that is a possibility. The jury here were trying the most serious crime of the calendar. Central to that was self-defence. They had had the direction on self-defence three times, put in the clearest terms. To emphasise the point, the last time was in the passage last quoted above – a plain and unambiguous answer to the jury's specific question. It is inconceivable that they misunderstood it.

The matter can be approached in another way by testing that conclusion against what other explanations there may be. Here, this jury, having taken time, acquitted of murder and convicted of manslaughter. They could justifiably have felt that they had then reached the only important decision in this case and that all that followed, namely count 2 affray, was academic — as in reality it was. A consecutive sentence would have been wrong as all arose out of the same incident. We regard the acquittal on the relatively minor charge of affray as reflecting no more than that. Certainly that acquittal goes no way to persuading us that this jury misunderstood the main issue on the murder charge. To make such a finding on so slight a basis would be an insult to the jury."

Salter, R v [2010] EWCA Crim 2429 (07 October 2010)
[6]. There have been many decisions of this court on inconsistent verdicts, notably Rafferty and Rafferty [2004] EWCA Crim 968. In Sukhbir Dhillon [2010] EWCA Crim 1577, Elias LJ, giving the judgment of the court, referred to Rafferty and Rafferty and other decisions, which in the court's view he said established the following principles. First, the test to determine whether a conviction can stand is the statutory test, whether the verdict is safe. Second, where it is alleged that the verdict is unsafe because of inconsistent verdicts, a logical inconsistency between the verdicts is a necessary condition to a finding that the conviction is unsafe, but it is not a sufficient condition: see Rafferty and Rafferty (above). Third, even where there is a logical inconsistency, a conviction may be safe if the court finds that there is an explanation for the inconsistency; it is only in the absence of any such explanation that the court is entitled to conclude that the jury must have been confused or adopted the wrong approach, with the consequence that the conviction should be quashed. As to that condition, Elias LJ observed later in the judgment, paragraph 36: 

"But in some cases it may be possible to see why a jury applying common sense and their experience of life has reached the verdicts it has, even though its analysis cannot withstand rational scrutiny." 

Fourth, the burden of establishing that the verdict is unsafe lies on the appellant. Fifth, each case turns on its own facts and no universal test can be formulated. As to these fourth and fifth principles, they are based on the decision of this court in a judgment given by Lord Phillips, CJ (as he then was), in Ashley Mote [2007] EWCA Crim 3131.

CK, R v [2008] NICA 31 Kerr Lord Chief Justice:

[7] As was pointed out in R v G [1998] Crim LR 483, the fact that a complainant is not believed on one count does not automatically mean that she is to be disbelieved on another. In R v Bell [1997] EWCA Crim 1200 Rose LJ said: - 

"There have recently been a number of appeals to this court based on allegedly inconsistent verdicts, and it is perhaps therefore worth emphasising that it is axiomatic that, generally speaking, logical inconsistency is an essential prerequisite for success on this ground: see Durante 56 Cr App Rep 708. … there are, of course, exceptional cases, of which Cilgram [1994] Crim LR 861 provides an example, where a verdict may be quashed because, although there is no logical inconsistency, the particular facts and circumstances of the case render the verdict unsafe. However, it is to be noted that in Cilgram this Court, differently constituted, expressly rejected the submission that, where a complainant's credibility is in issue and her evidence is uncorroborated, guilty verdicts must be regarded as unsafe because the jury also returned not guilty verdicts in relation to some of the complainant's allegations."

[8] In R v G Buxton LJ also took up this theme where he said: -

“A person's credibility, any more than their reliability, is not necessarily a seamless robe. The jury has to consider, as the jury in this case was rightly told, each count separately. It may well take a different view of the evidence as to its reliability in one case rather than the other. Further, it is in our view too simplistic to make the stark distinction between credibility and reliability that was sought to be made in the argument before us. What the jury has to decide is whether on all the matters put before if it is satisfied so that it is sure of the particular matter that was alleged under each count.

…

In our judgment it does not follow as a matter of logic, any more than in the judgment of the court in Bell it followed as a matter of logic, that, even where credibility is in issue and evidence is uncorroborated, guilty verdicts must be regarded as unsafe because the jury also returned not guilty verdicts in relation to some of the complainant's allegations.”

[9] In neither of these cases was it suggested that the jury required to be directed that, if they entertained a doubt about the truthfulness of the complainant on one count, they must bring that to bear in their consideration of her veracity in relation to other counts. But this must be a matter for particular consideration by the trial judge in each case who will be, as we said in R v X [2006] NICA 1 albeit in a different context, “best placed to assess whether the flow of the evidence, the firmness of the complainant’s testimony, the quality of the defence proffered and a myriad of other aspects of the trial dictate the need for a warning”.

A Logical inconsistency is generally an essential prerequisite for success of an appeal against conviction on the ground of inconsistency of verdicts Durante 56 Cr App Rep 708 (1972) 56 Cr App R 708.

In R. v. Durante [1972] 56 Cr. App. R. 708; [1972] 1 W.L.R. 1612 Edmund Davies LJ cited with approval the oft quoted test formulated by Devlin J in the unreported case of Stone (13 December 1954): [1955] CLR 120, CCA
“When an appellant seeks to persuade this court as his ground of appeal that the jury has returned a repugnant or inconsistent verdict, the burden is plainly upon him. He must satisfy the court that the two verdicts cannot stand together, meaning thereby that no reasonable jury who had applied their mind properly to the facts in the case could have arrived at the conclusion and once one assumes that they are an unreasonable jury or they could not have reasonably come to the conclusion, then the conviction cannot stand. But the burden is upon the defence to establish that.”

Clarke, R. v [1997] EWCA Crim 2027
"We approach the present case on the basis that it is for the appellant to show 

(1) that the verdicts are logically inconsistent and 

(2) that they cannot be sensibly explained in a way which means that the conviction is not unsafe. 

Thus an appellate court will not conclude that the verdict of guilty is unsafe if, notwithstanding that it is logically inconsistent with another verdict, it is possible to postulate the legitimate train of reasoning which could sensibly account for the inconsistencies."

Doyle, R v [1999] EWCA Crim 2199 The court was referred to R v Durante (1972) 56 Cr App R 708 the headnote of which reads as follows: 

"An appellant who seeks to obtain the quashing of a conviction on the ground that the verdict of Guilty on a count on which he was convicted was inconsistent with a verdict of Not Guilty on another count has a burden cast upon him to show not merely that the verdicts on the two counts were inconsistent, but that they were so inconsistent as to call for interference by an appellate court." 

Mohammed, R v [2011] EWCA Crim 2255 The appellant was convicted of two counts of robbery. He was acquitted of one count of having a bladed article (knife). The appellant and his co-accused who pleaded guilty to the two counts of robbery and also to having a bladed article went into a Park where there were a number of youths and a girl. There was some discussion between the two groups. At one stage the co-accused took out a knife and he approached the group. He went along a row of five people, demanding from each of them their mobile telephone. The case against the appellant was that he was party to a joint enterprise, because although he did not himself take part in requiring these individuals to hand over their telephones, it was said that when the co-accused began to do that, the appellant himself took out a knife. That, it was said by the prosecution, lent support to the action of the co-accused and established a joint enterprise. It was agreed by both counsel that this appeal should succeed. Held: There was an illogicality in the form of an inconsistency in the factual premise underlying their conclusions therefore the two convictions quashed.
Yohannes, R. v [2011] EWCA Crim 1362 Joint enterprise robbery – Inconsistent verdict. The appellant was convicted of robbery, which was count 1 on the indictment. He was acquitted by the jury on count 3, an offence of having an imitation firearm with intent to commit an indictable offence. He was convicted of robbery on a joint enterprise basis where the only force or threat of force was the use of the gun to threaten. Held: “We are persuaded that there is a true inconsistency between the two verdicts.”

Solomons v R. [2011] EWCA Crim 1 The appellant faced trial at upon an indictment containing 5 counts alleging historical sexual offences. At the conclusion of the prosecution case the judge withdraw count 5 from the jury. The jury returned a verdict of not guilty in respect of count 4 and a verdict of guilty in respect of count 3. They were unable to reach verdicts upon count 1 and count 2 and were discharged. The appellant appeals with leave his conviction upon count 3 on the ground that the verdicts were inconsistent. Appeal dismissed.

J, R. v [2010] EWCA Crim 2422 This appeal raised the not unfamiliar difficulty from the point of view of appellants as to verdicts which depend upon the credibility of one witness where the jury convict on one and acquit on another.

In Lima, R. v [2009] EWCA Crim 1948 the appellant was convicted of having without good reason or lawful authority, a double-ended knife in a public place. The issue in this appeal against conviction was whether the acquittal of a co-defendant called on the same count was logically inconsistent with the appellant's conviction. Appeal dismissed.

B&Q Plc, R v [2005] EWCA Crim 2297 The sole ground of appeal was on the issue of whether the verdicts of the jury were inconsistent; the primary argument advanced by the appellants was that it was wholly illogical for the jury to have returned verdicts of guilty and not guilty in respect of the same fatal accident.

“It is difficult to see how a jury can be said to have acted illogically when they have followed the judge's directions. As Lord Bingham said in R v W in "it would be anomalous that a jury, directed that the facts were for them, that they should consider the charges separately without any obligation to decide all the counts in relation to each complainant the same way, and that they should not convict unless they were quite sure, should then be held to have returned irrational or logically inconsistent verdicts because they took the judge's direction at its face value and gave effect to it".

This suggests that in such cases the true ground of appeal will not be that of jury illogicality but rather that the judge's directions were defective. Lord Bingham CJ considered that Sir John Smith's doubt as to whether a legitimate train of reasoning, itself speculative, could lead to logically inconsistent verdicts was appropriate. Lord Bingham CJ further saw virtue in Sir John Smith's suggestion that once verdicts are shown to be inconsistent the onus is on the Crown to justify the verdict or verdicts challenged. This, it would seem, is not a ringing endorsement of the proposition in some of the established cases that verdicts which are illogical, whether by reason of inappropriate directions or an illogical approach to proper directions, may be saved by recourse to some consideration extrinsic to the process. See: Blackstone’s 2006 D24.24 Inconsistent verdicts
MccArtney & Ors, R. v [2003] EWCA Crim 1372
What is an inconsistent verdict? It is a verdict of guilty which, when set against facts which are agreed or which the jury must have found proved as a matter of necessary inference in order to reach a verdict or verdicts of not guilty on other counts in the indictment, is logically inconsistent with those verdicts of not guilty. 

The basic approach is to be found in R v. Durrante vol. 56 Cr.App.R. p.708 at p.714. Edmund Davies LJ adopted and approved a passage from the judgment of Lord Parker, Chief Justice in Hunt (1968) 52 Cr. App. R. which in turn was based upon an unreported judgment of Devlin J. 

"When an appellant seeks to persuade this Court as his ground of appeal that the jury has returned a repugnant or inconsistent verdict, the burden is plainly on him. He must satisfy the Court that the two verdict cannot stand together, meaning thereby that no reasonable jury who had applied their mind properly to the facts in the case could have arrived at the conclusion and once one assumes that they were an unreasonable jury, or that they could not have reasonably come to the conclusion, then the convictions cannot stand…"

The Judgment continued,

"…the burden is on the Appellant to show that verdicts upon different counts are not merely inconsistent but are so inconsistent as to demand interference by an appellate court." 

In Van Der Molen, R v [1997] EWCA Crim 523 it was held: 

"It does not follow that because the jury must have disbelieved a witness or rejected his or her evidence with the result that it acquitted on one count, it was necessarily acting irrationally to rely on the evidence of the same witness to convict an another count. The Court had to be very careful not to usurp the role of the jury who had heard the witnesses and considered the matter long and hard."

CS & Anor, R v [2001] EWCA Crim 339 This case has a long history. It was previously before the Court of Appeal in1993. This was a reference by the Criminal Cases Review Commission under section 9 of the Criminal Appeal Act 1995. The CCRC obtained evidence of medical reports which were not available at the trial in 1991 or at the appeal in 1993. Having considered that evidence, it concluded that the evidence was available to the police or the Crown Prosecution Service, that it should have been disclosed to the defence, and in these circumstances that there was a real possibility that this Court will not uphold the conviction. The Court of Appeal rejected a ground of appeal on behalf of OS based on suggested inconsistent verdicts between his conviction in respect of the first rape and oral sex alleged against him and his acquittal of the second alleged rape.
Fossett, R v [1997] EWCA Crim 3130 Edmund Davies L.J. said in R v. Durante (1972) 56 Cr.App.R. 708 at page 714: 

"...the two verdicts cannot stand together, meaning thereby that no reasonable jury who had applied their mind properly to the facts in the case could have arrived at the conclusion, and once one assumes that they were an unreasonable jury, or that they could not have reasonably come to the conclusion, then the convictions cannot stand. But the burden is on the defence to establish that." 

That is still the correct approach has, on more than one recent occasion, been confirmed by differently constituted divisions of this Court. 

In particular, in Clarke, R. v [1997] EWCA Crim 2027 Hutchison L.J., giving the judgment of the Court, said this: 

"The way in which this court should approach an appeal against conviction based on allegedly inconsistent verdicts is well settled. To succeed the appellant must show, first, that the verdicts are logically inconsistent and, secondly, that they are so inconsistent as to demand interference by an appellate court - i.e. that there is no way in which the logically inconsistent verdicts can be sensibly explained. For these propositions we rely on the authority of Durante." 

After further reference to authorities, Hutchison L.J. at page 9C said this: 

"Thus an appellate court will not conclude that the verdict of guilty is unsafe if, notwithstanding that it is logically inconsistent with another verdict, it is possible to postulate a legitimate train of reasoning which could sensibly account for the inconsistency." 

Reference was then made to R v. McKechnie (1992) 94 Cr.App.R. 51 and a passage in the judgment of Auld J., as he then was, at page 59. 

In R v Bell [1997] EWCA Crim 1200, in the judgment of this Court, there appears this at page 8F: 

"There have recently been a number of appeals to this Court based on allegedly inconsistent verdicts, and it is perhaps therefore worth emphasising that it is axiomatic that, generally speaking, logical inconsistency is an essential prerequisite for success on this ground: See Durante... and Warner, R v [1997] EWCA Crim 480
WM, R v. [1999] EWCA Crim 2267 The defendant was convicted on some counts of indecent assault and rape and acquitted on others; the sole issue at trial was the respective credibility of the complainants and the defendant. After a review of the authorities, Lord Bingham CJ in giving the judgment of the court concluded: 

"It seems to us important to begin our consideration of this matter by reminding ourselves of the role of the jury in a criminal case. The jury is one of the oldest and most highly valued of our legal institutions, esteemed by the public and almost all of the legal profession, for the fairness, open-mindedness, common sense, practical judgment and breadth of experience which jurors bring to their important task. But the jury is not a precision instrument. It delivers its decision ordinarily in one or two words; it gives no reasons; it provides no explanation. While jurors ordinarily listen with obvious attentiveness to judicial directions, no one can be sure what they make of those directions in the course of their deliberations. It may be that if their thought processes were subjected to logical analysis, flaws would be found. If, however, a flawless process of reasoning were required, a jury would be a strange body from which to require it. As Evans LJ pointed out in R v Van Der Molen [1997] Crim LR 604, 605, the court must be very careful not to usurp the role of the jury. 

Secondly, we would point out that the judge's direction in this case, as is acknowledged, was in conventional terms. He urged separate consideration of each count. He emphasised that the facts were for the jury. He suggested that most, if not all, of the counts in relation to each complainant would stand or fall together, but he did not direct the jury that, as a matter of logic, it was necessary for counts 1 to 7 and 8 to 16 respectively to be decided in the same way. He was not invited to give such a direction. The defence acquiesced in the direction which he did give, and on appeal Miss Worrall expressly approves it. If the view of the defence was that any differentiation by the jury in the verdicts on counts 1 to 7 or on counts 8 to 16 would of necessity be inconsistent, then that is a view which should have been put to the judge and he should have been invited to give a different direction. As it is, it would be anomalous that a jury, directed that the facts were for them, that they should consider the charges separately without any obligation to decide all the counts in relation to each complainant the same way, and that they should not convict unless they were quite sure, should then be held to have returned irrational or logically inconsistent verdicts because they took the judge's direction at its face value and gave effect to it.

The cases to which we have referred in our view make quite plain the proper approach. In a case other than the Cilgram type of case (which is in a class of its own), it is ordinarily for an appellant to show a logical inconsistency between the verdicts criticised and then to demonstrate that it is not possible to postulate a legitimate chain of reasoning which could explain the apparent inconsistency. The court will not interfere with the verdict of the jury unless those tests are satisfied."

Lewis & Ors, R v [2010] EWCA Crim 496 Appeals against inconsistent verdicts: Lewis and Cook were convicted on count 1 of the murder of Edwards; Ward was found not guilty of murder but guilty of manslaughter. All three were convicted on count 4 of attempting to cause grievous bodily harm to Evans and on count 5 of attempting to cause grievous bodily harm to Kilnan. Cook was also convicted on count 2 of causing grievous bodily harm with intent to Ricky Williams, no verdict being taken on count 3. The judge directed that Not Guilty verdicts be entered on counts 2 and 3 in respect of Lewis and Ward. He ordered that count 6 (violent disorder) be left on the file on the usual terms. Lewis and Ward appealed against conviction. Cook renewed his application for an extension of time in which to apply for leave to appeal against conviction and sentence following refusal by the single judge. The appeals of Lewis and Cook against conviction were dismissed. Since there was no merit in the substance of Cook's renewed application for leave to appeal against conviction, his application for an extension of time was refused. The jury was unwilling to convict Ward of murder in circumstances where he had played no direct part in the death of the Edwards. He may have been fortunate in having been convicted of manslaughter rather than murder, but that conviction was not unsafe.
Green, R v [2005] EWCA Crim 2513 (31 October 2005)“In the circumstances, we are satisfied that, while not at least in theory to be regarded as logically inconsistent, the verdicts were ones which no reasonable jury who had applied their minds properly to the facts of the case could reach. In other words, we regard the conviction of the appellant on Count 1 of the indictment as unsafe. Clearly the jury found, and were entitled to find, that both defendants were involved in the killing, and that both had at least the necessary intention for manslaughter. Mr. Beharrylal did not seek to persuade us otherwise. Accordingly the appeal will be allowed to the extent that the verdict returned in relation to count 1 will be set aside, and replaced by a verdict recording that the appellant, like his co-accused, was not guilty of murder but was guilty of manslaughter.”

 R v G [1998] Crim LR 483
“A person’s credibility is not a seamless robe, any more than is their reliability. The jury had to consider (as they were rightly directed) each count separately, and might take a different view of the reliability of the evidence on different counts. It was too simplistic to draw a stark distinction between reliability and credibility (as had been put in the argument). It was for the jury to decide on the basis of all the material before it whether it was sure of the particular allegation in each count.”
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