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Perverting the course of justice
CPS: Public Justice Offences Incorporating Charging Standard

CPS Perverting the Course of Justice - Rape and DV allegations
CPS Sentencing perverting the course of justice

The offence is committed when a person acts or embarks upon a course of conduct which has a tendency to and is intended to pervert the course of public justice (R v. Vreones 1891 1 QB 360).

The course of justice begins as soon as an incident is made known to the police and certainly by the time an investigation begins. This will therefore cover all stages of police station work (R v. Rowell 65 CR App R 174; R v. Cotter 2002 Crim LR 824) 

A positive act to pervert the course of justice is required; inaction in itself is insufficient (R v. Andrews 1973 QB 422: R v. Clark 2003 Crim LR 558) 

It is a common law misdemeanour to pervert the course of public justice: R. v. Vreones [1891] 1 Q.B. 360, CCR; R. v. Andrews [1973] Q.B. 422, CA. The offence is committed where a person or persons:

(a) acts or embarks upon a course of conduct,

(b) which has a tendency to, and

(c) is intended to pervert,

(d) the course of public justice: R. v. Vreones
A positive act is required. Inaction, for example, failing to respond to a summons, is insufficient to constitute the offence: R. v. Headley [1996] R.T.R. 173, CA. 

Perverting the course of justice, is an offence at common law, is triable on indictment only, carrying a maximum sentence of life imprisonment. However, no sentence above 10 years has been passed in the last century for this offence.

An attempt or incitement or conspiracy to pervert the course of justice is likewise indictable: R. v. Andrews; R. v. Sharpe and Stringer, 26 Cr.App.R. 122, CCA; R. v. Panayiotou and Antoniades, 57 Cr.App.R. 762, CA.(Archbold 28-1)

R v. Cotter 2002 Crim LR 824] This appeal raised the question of the ambit of the common law offence of perverting the course of justice and whether its constituents are sufficiently certain to comply with the requirements of certainty required by Article 7(1) of the European Convention on Human Rights.

[16]. "There is no dispute that there is, in English law, an offence of perverting the course of justice...its basic ingredients were identified by Baron Pollock in R v- Vreones [1891] 1 QB 360 at page 369, where he said: 

"The real offence here is the doing of some act which has a tendency and is intended to pervert the administration of public justice."

Downes, Re Application for Judicial Review [2006] NIQB 79 Girvan J: 

[4]. "It is at common law an offence to pervert or obstruct the course of justice. The offence is concerned with the course of justice and not merely the ends of justice. It is committed when a person or persons act or embark on a course of conduct which has the tendency to and is intended to pervert or obstruct the course of justice. In R v Selvage and Morgan [1982] QB 372 it was held that in order to lay the charge a course of justice must have been embarked on in the sense that proceedings of some kind are in being or are imminent or investigations which could or might bring proceedings about are in progress. The conduct must be: 

"conduct which relates to judicial proceedings, civil or criminal, whether or not they have been instituted but which are within the contemplation of the defendant whose conduct was designed to affect the outcome. That conduct includes giving false information to the police with the object of among other things putting them on a false trail." (at pp379,399).

In R v Ratifique [1993] QB 843 it was held that the answer to the question whether particular conduct had a tendency to pervert the course of justice could not depend on whether investigations of the matter which might become court proceedings had begun. Lord Taylor giving the judgment of the court said that if an intention to pervert the course of justice in relation to the matter was proved the conduct had the same quality whether performed before the matter was investigated or even discovered as it would have had at a later stage."

Clark, R v [2003] EWCA Crim 991 Lord Justice Tuckey: Perverting the course of justice is a common law offence which covers a wide variety of situations as a quick look at the first part of chapter 28 of Archbold shows. It was defined in R v Vreones 1891 1 QB 360. There is no closed list of acts which may give rise to the offence and it would be wrong to confine it to the specific instances or categories which have so far appeared in the reported cases. The offence undoubtedly covers fabricating, concealing or destroying evidence with intent to influence the outcome of criminal proceedings, which include criminal investigations. Fabrication and destruction of evidence are likely to involve positive acts which will obviously fall within the ambit of the offence. Concealment is more difficult. It may involve a positive act such as hiding a body or a weapon (as in R v Rafique (1993) QB 843) but will not necessarily do so. There is authority however that some positive act is required. That is implicit in the definition of the offence with its reference to doing an act or embarking on a course of conduct but was decided by this court in R v Headley (1995) Crim. L. R. 738. In that case the appellant's brother had been stopped by police and given his name and address as the driver of the car. The appellant was charged with perverting the course of justice on the basis that he had failed to respond to the summons against him arising out of his brother's driving. The court held that the appellant had not done any act or pursued any course of conduct that could amount to the actus reus of the offence: inaction was not enough. But, as the late Professor Sir John Smith's commentary on this case shows, acts of omission can sometimes just as easily be characterised as acts of commission.

Actus reus of attempt to pervert the course of justice 
In R v Cotter and Others [2000] TLR it was held that 'the course of public justice included the process of criminal investigation following a false allegation against either an identifiable or unidentifiable individual.' The offence of perverting the course of justice is sometimes referred to as "attempting to pervert the course of justice". It does not matter whether or not the acts result in a perversion of the course of justice: the offence is committed when acts tending and intended to pervert a course of justice are done. The words "attempting to" should not appear in the charge. It is charged contrary to common law, not the Criminal Attempts Act 1981: (R v Williams 92 Cr. App. R. 158 CA).

Pollock B’s description, in 1891, of the common law offence of perverting the course of justice, has been cited with approval in many subsequent cases. He said:

“The real offence here is the doing of some act which has a tendency and is intended to pervert the administration of public justice.” R v Vreones [1891] 1 Q.B.360,369
The act’s tendency to pervert the course of justice must be proved, as well as the defendant’s intention to do so R v Machin [1980] 1 W.L.R. 763 Machin [1980] 3 All E R 151
It is plain from this formulation that the substantive offence must cover both conduct which successfully perverts and that which fails to achieve its object. The Court of Appeal has said that the use of the word “attempt” is apt to mislead. In R. v. Rowell, [1978] 1 W.L.R. 132, 138; 65 Cr.App.R.174 the Court said:

“The remaining grounds of appeal, namely duplicity in the indictment and the lack of sufficiently proximate acts to constitute an attempt, are both based, in our opinion, on the same false premise, which arises from the description of the offence as “Attempting to pervert the course of public justice.” The use of the word “attempt” in this context is misleading. The defendant was not charged with an attempt to commit a substantive offence but with the substantive offence itself, which is more accurately, if less compendiously, described in Pollock B’s words which we have already quoted, namely the doing of an act (or we would add a series of acts) which has a tendency and is intended to pervert the course of justice.”

In the most recent case, R. v. Machin, [1980] 1 W.L.R. 763, the Court of Appeal has referred again to the above passage. We would respectfully comment, however, that the use of the word “attempt” is not likely to mislead laymen, but only lawyers, who may be tempted to introduce complicated notions about proximate acts which derive from the law relating to attempts to commit substantive crimes.

Williams, R v [2002] EWCA Crim 2208 (15 October 2002) The Appellant was employed as a clerk by a firm of solicitors in Cardiff. She was not legally qualified but was accredited by her employer to attend police stations for the purpose of giving advice to clients in the course of their detention under the Police and Criminal Evidence Act 1984. The Appellant was on friendly terms with the Latte family having known them for several years. She was charged with intent to pervert the course of public justice did an act which had a tendency to pervert the course of public justice in that during an interview under caution of her client Andrew Leslie Latte she asserted falsely that a representative of Latte Motors had told her before the commencement of the interview that a motor car being used by the said Andrew Leslie Latte at the time of his arrest and which belonged to the said Latte Motors had not been valet-serviced."

Re, S.36 Criminal Justice Act 1972 [2002] EWCA Crim 2392 The Vice President: The Attorney-General sought the opinion of the Court, on a point of law formulated in accordance with leave given at the beginning of these proceedings, under rule 5 of the Criminal Appeal (Reference of Points of Law) Rules 1973, under section 36 of the Criminal Justice Act 1972. In its amended form, the point is in these terms: 

"Whether the common-law offence of perverting the course of public justice is committed where false evidence is given or made, not to defeat what the witness believes to be the ends of justice, or not to procure what the witness believes to be a false verdict."

The circumstances giving rise to the posing of this question are these. A WPC appeared for trial at the Crown Court, charged with perverting the course of public justice. The case against her was that she had written a witness statement which contained assertions of fact which she knew to be false. The trial judge ruled that there was no case to answer and he directed the jury to return a verdict of not guilty.

Held: “The learned judge ought to have left this case for the jury's consideration. Whether or not her motive in making the false statement which she undoubtedly made, and in persuading the witness M to make the false statement which he undoubtedly made, was, at first sight, a laudable one of protecting the elderly neighbour; and whether or not, if that was the motive, that bore upon her intention in making those false statements, were eminently, as it seems to us, matters for consideration by the jury. The fact that a police officer had made a false statement and had persuaded a lay witness to make a false statement and had, in the course of interviewing a suspect, made a false statement to him, were, as it seems to us, each capable of giving rise to the inference that there was the necessary intention to pervert the course of justice. There was certainly evidence there for the jury to be permitted to consider. Accordingly, reverting to the question which, at the beginning of this judgment we set out, in our opinion, the answer is yes.”

In Lalani, R v [1999] EWCA Crim 130 (22nd January, 1999):(1999) 1 Cr. App. R. 481 whilst serving as a juror, the appellant spoke to one of the two defendants. Charged with perverting the course of justice she pleaded “guilty” following the judge’s ruling that “any communication” would satisfy the offence. On appeal, the court held that the prosecution had to establish an intent to pervert the course of justice or an intent to do something which if achieved would pervert the course of justice. See Archbold 28-20
"If a defendant in a criminal trial improperly passes information to a juror, who continues with her duties and does not immediately inform the jury bailiff (and, by that means, the judge) then in the ordinary way it should not be difficult for the Crown to prove that by her acts the juror intended to pervert the course of justice in permitting herself to be influenced by the information she had received in the way she performed her duties as a juror, whether she kept the information to herself or communicated it to the other jurors. Similarly, if she passed on such information to another juror, it should not be difficult to prove that she intended to influence that other juror and thereby change (or affect) the course of justice. 

In the present case the appellant resolutely declined to make any admissions at all about her state of mind. It was therefore incumbent on the Crown to call evidence to prove the requisite intention, which could not be implied on admitted facts once the appellant had put the matter so clearly in issue." 

"We must add that in a case concerned with a juror, a judge must be particularly careful to ensure that all the requisite facts are proved before a juror is convicted of an offence as serious as this. There are many matters well known to those of us who are familiar with the administration of the law on a day to day basis which are not so familiar to lay people whose participation in trials as jurors, under compulsion of law, is so vital to the administration of criminal justice in this country. A judge will know the advice he gave to jurors at the start of a case and the warnings he may have given to jurors during the course of the trial or during the summing up. He may be familiar, in general terms, with the contents of any video film shown to jurors at the outset of their duties and with the written advice which may have been given to jurors on notices within the court premises or in documents that have been given or sent to them in connection with their duties. The criminal law, however, has to deal fairly with the unintelligent and the inattentive as well as with the intelligent and the attentive, and if a juror is charged with an offence of this type, nothing must be assumed about his or her capacity to understand the juror’s proper role and proper duty. If a juror, like Miss Lalani, does not admit that she had the requisite intention to pervert the course of justice in relation to communications such as she admitted in this case, it is not sufficient to impute to her such an intention. It must be proved by calling evidence."

In Meissner v R [1995] HCA 41; (1995) 130 ALR 547) the High Court of Australia was concerned with a case in which a defendant had been convicted of attempting to pervert the course of justice by improperly endeavouring to influence P to plead guilty to a charge of making a false statutory declaration. Most of the judgments were concerned with an analysis of the requisite actus reus on the facts of that case, but the requirement for mens rea was briefly touched on. Thus Brennan, Toohey and McHugh JJ said at para 28: 

"... the conduct [must be] accompanied by an intention to pervert the course of justice. This does not mean that a person cannot be guilty of attempting to pervert the course of justice unless he or she has the concepts of 'perverting' and 'the course of justice' in mind while engaging in the conduct. It is sufficient proof of intention that the person intended to engage in conduct for a purpose that in itself constitutes the actus reus of an attempt to pervert the course of justice. Thus, a person commits that offence if he or she pays money to an accused to plead guilty to a charge for the purpose and with the intention of protecting the reputation of others who might be damaged by the publicity arising from a trial of the charge even though the payer has never heard of the phrase ‘perverting the course of justice’." 

Dawson J, dissenting, said at para 24: 

"The intention required to constitute the offence of attempting to pervert the course of justice is an intention to pervert the course of justice, that is to say, an intention to do something which, if achieved, would pervert the course of justice. The act required is an act which has the tendency to pervert the course of justice. The motive with which such an act is done is irrelevant except to the extent that it may throw light upon the requisite intent." 

Both these formulations have the effect of relieving the Crown of the need to prove that the defendant knew that what he was doing would have the effect of perverting the course of justice provided that he intended whatever it is that is identified as the actus reus.

The Crown had alleged that the appellant had improperly influenced P either by bribing her or intimidating her or both. The perversion of the course of justice involved depriving P of a free choice to decide whether to plead guilty, whether by pressure or threats, so that the court was falsely led to dispense with a trial on the faith of a defective plea (see Brennan, Toohey and McHugh at para 22).

Barker & Anor, R v [1999] EWCA Crim 2039
Rafique 97 Cr App R 395; (1993) QB 843 We read from the headnote: 

"The appellants, R, S and NAR, and one A, one of two other young men, drove to a public park to test a gun A had recently acquired. The gun was discharged accidentally by R and A was killed. The appellants took the gun and ran back to their car. After taking home the other young man, they unloaded the gun and threw it away. They then abandoned the car and laid low for 12 days. After consulting a solicitor, they then gave themselves up to the police and on interview each gave an accurate account of what had happened to the gun. They were charged with perverting the course of public justice by impeding the police investigation into the death. At their trial they gave evidence that they had acted in panic and had not thought about police investigation. They were convicted and appealed." 

The Lord Chief Justice, Lord Taylor, giving the judgment of the court at page 398 referred to the judgment of Lord Coleridge CJ in Vreones at page 366 of that report where he said: 

"The first count of the indictment in substance charges the defendant with the misdemeanour of attempting, by the manufacture of false evidence, to mislead a judicial tribunal which might come into existence. If the act itself of the defendant was completed, I cannot doubt that to manufacture false evidence for the purpose of misleading a judicial tribunal is a misdemeanour. Here, in point of fact, no tribunal was misled, because the piece of evidence was not used; but I am of opinion that that fact makes no difference; it was nonetheless a misdemeanour although the evidence was not used." 

Then on page 399 the Lord Chief Justice said: 

"Applying, as we do, the principles stated by Pollock B. in Vreones, we conclude that an act is not beyond the ambit of those tending to pervert the course of justice by reason of its being performed after the crime but before investigations into the alleged crime have begun. Whether an act has a tendency to pervert the course of justice cannot depend upon whether investigation of the matter which may become the subject of court proceedings has begun. If an intention to pervert the course of justice in relation to that matter is proved, the act has the same quality whether performed before that alleged offence is investigated, or even discovered, as it would have at a later stage."

Ali v The Crown (Rev 1) [2010] EWCA Crim 2665 (18 November 2010) The applicant, together with his co-defendant, was convicted of attempted murder and possession of a firearm with intent to endanger life. Application refused. “On the evidence which we have heard (and we have not heard all the evidence) it seems to us that the applicant and members of his family have conspired to pervert the course of justice in this Court. A great deal of the time of this court and a great deal of taxpayer's money has been wasted. If any of that money could be recovered from the applicant or any other person, then the respondent should invite us to make any appropriate order.”

Sentences
Tunney, R. v [2006] EWCA Crim 2066 (11 August 2006) 2007 1 Cr.App.R(S) 565In our judgment the sentence which is appropriate for offences of this nature depends effectively on three matters. The particular factors which the court must have regard to are: 

· First, the seriousness of the substantive offence to which the perverting of the course of justice relates. 

· Second matter which the court must have regard to is the degree of persistence in the conduct in question by the offender.

· Thirdly, one must consider the effect of the attempt to pervert the course of justice on the course of justice itself. 

T v R [2011] EWCA Crim 729 (25 March 2011) The appellant was convicted of doing an act tending and intended to pervert the course of public justice. She was sentenced to 6 months' imprisonment suspended for 24 months with a supervision requirement for a period of 24 months. Her husband, Mr. T, pleaded guilty on re-arraignment to possessing indecent photographs of children and making indecent photographs of children. He was sentenced to a total of 16 months' imprisonment. Mr T was found in possession of a number of indecent images of children under the age of 14. He had downloaded the images from the internet and put them onto a CD which was found in the house he shared with the appellant and their two daughters. The prosecution case was that the appellant had deleted the file(s) on the memory stick with the intention of preventing a potential investigation against her husband. The prosecution relied on the fact that the appellant knew about her husband's previous conviction and that he was on the Sex Offenders' Register and that she had lied in her police interview. The defence case was that the appellant did not intend to pervert the course of public justice; the only reason she had deleted the files on the memory stick was to ensure that her daughters did not see them. Held: the jury must be taken to have found that the appellant deleted the files on the memory stick with the intention of impeding a police investigation. Their deletion would impede a police investigation, for the reasons we have given. Appeal dismissed.

A, R. v [2010] EWCA Crim 2913 the appellant, faced two indictments both of which alleged that she had perverted the course of public justice. Although the Statement of Offence alleged in each indictment was identical, the Particulars of Offence were mutually contradictory. The first indictment alleged that she had made and pursued false allegations of rape against her husband. The second indictment alleged that she had made and pursued a false retraction of these allegations. She pleaded not guilty to the first indictment and guilty to the second. The Crown offered no evidence on the first indictment. She was therefore acquitted by order of the judge and a not guilty verdict was entered. The case was adjourned for sentence. Held: This is an exceptional case. We hope that it will be very exceptional for cases of this kind to be prosecuted to conviction in the Crown Court. The sentence for perverting the course of justice normally is, and will normally continue to be, a custodial sentence. That is a requirement of the administration of justice and, where possible, the reduction of crime. But this was not such a case. We have come to the conclusion that the appropriate sentence in this case is a community sentence with a supervision order for a period of two years.

Attorney-General's Reference No 35 of 2009 [2009] EWCA Crim 1375 The offender had pleaded guilty at the first reasonable opportunity, to this offence of perverting the course of justice. He was made the subject of a suspended sentence order, the custodial term of which was 34 weeks detention in a Young Offender Institution, suspended for a period of two years. There were then further requirements which accompanied the order, namely a supervision requirement and an unpaid work requirement of 200 hours to be completed within a 12 month period. Held: it seems to this court that any sentence of immediate custody which would now, in the present circumstances, be appropriate would be so short that the disruption to this young man's life and its effect upon his future would not be justified. It follows that, while we find the sentence passed at first instance to have been unduly lenient, we are not in the exercise of our discretion prepared to intervene. The sentence passed will therefore stand.

Osbourne, R. v [2008] EWCA Crim 3004 The appellant was given a consecutive sentence of two years' imprisonment for the offence of perverting the courses of justice. On Appeal sentence of 18 months' imprisonment substituted.

Matthews, R v [2009] EWCA Crim 1450The applicant was sentenced to a total of three years' imprisonment in respect of three counts of doing acts tending to and intended to pervert the course of justice. Held: It was not arguable that the sentence of three years was manifestly excessive. Application refused.

Britton, R v [2009] EWCA Crim 1915 The applicant was convicted of conspiracy to pervert the course of justice after a trial lasting some four weeks during which time the trial judge had ample opportunity to make an assessment of her criminality. She was sentenced to four years' imprisonment. Held: The sentence could not be properly described as manifestly excessive.

McKenning, R v [2008] EWCA Crim 2301; [2009] 1 Cr App R (S) 106 Perverting the course of justice- false allegations of rape- The appellant had met a man in a bar and later went home with him where they then had consensual sexual intercourse. The appellant later told police she had been drugged, taken home and raped by that man. The appellant later admitted she had said this to hide the fact she had willingly had sexual intercourse with a man other than her boyfriend, who was in prison at that time. A sentence of 2 years’ imprisonment was upheld.

Dawkins, R. v [2008 EWCA Crim 2212; [2009] 1 Cr App R (S) 103 Perverting the course of justice- witness lied to police- The appellant was convicted of perverting the course of justice having lied to police during a murder investigation. A sentence of 3 years’ imprisonment was upheld.

Beeton, R v [2008] EWCA Crim 1421[2009] 1 Cr App R (S) 46 Perverting the course of justice- false allegations of rape- The appellant pleaded guilty to four counts of perverting the course of justice resulting from false allegations of rape that she had made involving the same man over several months. A sentence of 4 years’ imprisonment was reduced to 3 years’ imprisonment.

Tunney, R. v [2006] EWCA Crim 2066; 2007 1 Cr.App.R(S) 565 In our judgment the sentence which is appropriate for offences of this nature depends effectively on three matters. Two of those were referred to by the judgment of this court in Rayworth [2004] 1 Cr.App.R (S) 75 in which two-and-a-half years were upheld on a plea for perverting the course of justice. The particular factors which the court must have regard to are, first, the seriousness of the substantive offence to which the perverting of the course of justice relates. Here the offence in question, murder/manslaughter, was at the most serious end of the spectrum. The second matter which the court must have regard to is the degree of persistence in the conduct in question by the offender. Here there was a degree of persistence, although ultimately the appellant ceased to persist in his lies. Thirdly, one must consider the effect of the attempt to pervert the course of justice on the course of justice itself. Here it was unsuccessful. Nonetheless, the substantive offence of murder or manslaughter could scarcely have been more serious.

false alibi, murder case. 3 years reduced to 2 1/2

Sookoo, R. v [2002] EWCA Crim 800 The appellant gave false name to police. Any act or course of conduct tending to pervert the course of justice will amount to an offence but the offence should only be charged where there are serious aggravating features. The court sought to discourage the offence being charged in addition to a substantive offence unless there were serious aggravating features in the attempt to pervert the course of justice.

Section 5(2) Criminal Law Act 1967: Wasting police time.
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