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1. The offences

Where do I find the law?
You need a quality up-to-date practitioner’s manual-either Blackstones or Archbold. There is no need to buy a specific work dedicated to sex offences as both the above contain the law and are up-dated with supplements regularly. However, Rook and Ward is recommended.
Most offences are prosecuted under the Sexual Offences Act 2003 (“SOA 2003”) but you will often come across old offences which will be prosecuted under the SOA 1956 or the SOA 1967. The Youth Justice and Criminal Evidence Act 1999 deals with procedural matters at trial. Indecent images are criminalised by the Protection of Children Act 1978, the CJA 1988, CJIA 2008 and Coroners and Justice Act 2009.
If you deal with historic sex offences, ensure the charge reflects the offence at the time as the charge dictates the sentence and sentencing has got much tougher in recent years. Some offences cannot be committed by women or minors under old legislation but can be now. Many activates between consenting men (over 16) are not now criminal although they once were. Soem activities were formerly lawful but are criminal now and vice versa.

The Sentencing Council has many guidelines for sexual offences –go to www.sentencingcouncil.org.uk and these are considered later on in the course.
There are several ancillary orders to be made on conviction- you will find these in your practitioners’ work but if you plan to develop a Crown Court practice, you will find Dr David Thomas QC’s Sentencing Referencer invaluable. All ancillary orders are contained therein plus a host of easily –accessible notes on sentencing matters generally. 

The 1956 Act

This is an overview of the offences under the 1956 Act which you may meet. The modern SOA 2003 came into force on 1.5.2004. Note where an offence potentially crosses the time when the 1956 Act was in force over into the 2003 Act ( e.g. complainant knows it was after Easter but before the summer holidays) ,S55 Violent Crime Reduction Act contains the following continuity provision –

S 55 Continuity of sexual offences lawE+W+N.I.
(1)This section applies where, in any proceedings—

(a)a person (“the defendant”) is charged in respect of the same conduct both with an offence under the Sexual Offences Act 2003 (“the 2003 Act offence”) and with an offence specified in subsection (2) (“the pre-commencement offence”);

(b)the only thing preventing the defendant from being found guilty of the 2003 Act offence is the fact that it has not been proved beyond a reasonable doubt that the time when the conduct took place was after the coming into force of the enactment providing for the offence; and

(c)the only thing preventing the defendant from being found guilty of the pre-commencement offence is the fact that it has not been proved beyond a reasonable doubt that that time was before the coming into force of the repeal of the enactment providing for the offence.

(2)The offences referred to in subsection (1)(a) are—

(a)any offence under the Sexual Offences Act 1956 (c. 69);

(b)an offence under section 4 of the Vagrancy Act 1824 (c. 83) (obscene exposure);

(c)an offence under section 28 of the Town Police Clauses Act 1847 (c. 89) (indecent exposure);

(d)an offence under section 61 or 62 of the Offences against the Person Act 1861 (c. 100) (buggery etc.);

(e)an offence under section 128 of the Mental Health Act 1959 (c. 72) (sexual intercourse with patients);

(f)an offence under section 1 of the Indecency with Children Act 1960 (c. 33) (indecency with children);

(g)an offence under section 4 or 5 of the Sexual Offences Act 1967 (procuring an man to commit buggery and living on the earnings of male prostitution);

(h)an offence under section 9 of the Theft Act 1968 (c. 60) (burglary, including entering premises with intent to commit rape);
(i)an offence under section 54 of the Criminal Law Act 1977 (c. 45) (incitement of girl under 16 to commit incest);

(j)an offence under section 1 of the Protection of Children Act 1978 (c. 37) (indecent photographs of children);

(k)an offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44) (abuse of position of trust);

(l)an offence under section 145 of the Nationality, Immigration and Asylum Act 2002 (c. 41) (traffic in prostitution).

(3)For the purpose of determining the guilt of the defendant it shall be conclusively presumed that the time when the conduct took place was—

(a)if the maximum penalty for the pre-commencement offence is less than the maximum penalty for the 2003 Act offence, a time before the coming into force of the repeal of the enactment providing for the pre-commencement offence; and

(b)in any other case, a time after the coming into force of the enactment providing for the 2003 Act offence.

(4)In subsection (3) the reference, in relation an offence, to the maximum penalty is a reference to the maximum penalty by way imprisonment or other detention that could be imposed on the defendant on conviction of the offence in the proceedings in question.

(5)A reference in this section to an offence under the Sexual Offences Act 2003 (c. 42) or to an offence specified in subsection (2) includes a reference to—

(a)inciting the commission of that offence;

(b)conspiracy to commit that offence; and

(c)attempting to commit that offence;

and, in relation to an offence falling within paragraphs (a) to (c), a reference in this section to the enactment providing for the offence so falling has effect as a reference to the enactment providing for the offence under that Act or, as the case may be, for the offence so specified.

(6)This section applies to any proceedings, whenever commenced, other than proceedings in which the defendant has been convicted or acquitted of the 2003 Act offence or the pre-commencement offence before the commencement of this section.

Thus when you pick up a brief concerning historic cases which may have been committed under both Acts, check the Indictment- what period of time does it cover?  Is the offence listed at ss (2)? Does S1 (a)-(c) above apply? What must P prove? (If you are prosecuting, consider, if in difficulty, splitting the counts to span the old Act –count one old law and another count for the new Act). Is there a gap in the case in so far as proving the time when the offence occurred? Does S1 rescue the Crown? If not, this is a factor to take into account when advising on the evidence and on plea.
The old offences

The main difference between the old law on rape and the new revolves around what orifice may be penetrated and amount to a crime and the issue of belief in consent. The offence is subject to life imprisonment as is the new offence. Below are the ingredients of the more common 1956 offences.
S1 SOA 1956-rape

“It is an offence for a man to rape a woman or another man.

(2)A man commits rape if—

(a)he has sexual intercourse with a person (whether vaginal or anal) who at the time of the intercourse does not consent to it; and

(b)at the time he knows that the person does not consent to the intercourse or is reckless as to whether that person consents to it.
(3)A man also commits rape if he induces a married woman to have sexual intercourse with him by impersonating her husband.

(4)Subsection (2) applies for the purpose of any enactment”
Note only a man may be a defendant. But a female can be a secondary party to the offence .P must prove (ss3 aside)-
i) Sexual intercourse 

ii)  No consent

iii) Knows or is reckless as to the lack of consent. 

Sexual intercourse

This means some degree of penetration rather than completion of the full act- R v R’Rue (See Arch 2003 20-24). The Indictment should plead rape per vaginam or rape per anum. S44 SOA 1956 defines sexual intercourse as follows-

E+W
“Where, on the trial of any offence under this Act, it is necessary to prove sexual intercourse (whether natural or unnatural), it shall not be necessary to prove the completion of the intercourse by the emission of seed, but the intercourse shall be deemed complete upon proof of penetration only.”

Consent

It is not necessary to prove V said she was not consenting or acted in a way showing she was not-all P needs to prove is that there was no consent. This may be aided by evidence of force e.g. injury, words or deeds, V’s lack of knowledge of the nature of the act, age disparity, vulnerability on V’s part, effect of drink or drugs, impaired intellectual development etc 
Note restrictions on questioning on both P and D under S41 YJCEA1999-see later.

Sometimes the issue of consent becomes blurred e.g. V submits. This may be taken as consent but equally, V may have submitted for example to avoid violence or some other unpleasantness. 
Knew or was reckless as to whether V was consenting

It does not matter whether D knew –or was reckless- as to consent or whether he became –or ought to have become-aware V was no longer consenting before the act was completed. Be aware of S41 YJCEA 1999 restrictions on exam- and cross-exam here. 

Consent obtained by fraud or false pretences 

The fraud must arsine over the nature of the act or the identity of the person performing it. For example, D, a doctor, persuades V that the act of intercourse is part of a course of medical treatment. It is an offence under S1(3) to induce a woman to have sexual intercourse by impersonating her husband.
A husband can rape his wife or civil partner –see R v R [1992] AC 599. If defending you may have problems conveying this aspect of the law to some clients. 
Rape complainants are entitled to anonymity for life for both the old and the new Act-s4 SO (Amendment) Act 1976. Where the act of intercourse is incomplete this does not afford a defence nor does the fact that the complainant ceases to consent part-way through. The offence may be charged as an attempt in the right circumstances. Where there are several defendants, P should charge all jointly in one count- see R v Merriman [1973] AC 584.

The jury may return an alternative verdict of attempt rape or indecent assault (see later).

Sentencing guidelines
Under S170 CJA it is the guidelines in force at the time of sentence which apply even though the offence was committed before the guidelines were created-see also R v Bao [2007] EWCA Crim 2781.However the SC guideline for sexual offences cover sentences after 14/5/2004.The current guidelines can be found at www.sentencingcouncil.org.uk .
For guidance on rape sentences before the guidelines came into force, your start point will be R v Milberry; R v Morgan; R v Lackenby [2003] 1 Cr App R 25.
Factors to take into account- degree of harm done;

Level of D’s culpability; it may be appropriate to take account of V’s behaviour where this affects culpability e.g. consensual practices before V refuses at the last minute.

Impact on an elderly D where the offence is historic and where custody will follow.

Pregnancy as a result

No allowance should be made for the fact the parties were known to each other as a starting point but in stranger rapes, sentence may need to be adjusted.

Start point on conviction-
Adult complainant   single offender- 5 years
  “                   “        two or more offenders /breach of trust /abduction / child or vulnerable victim/  racial aggravation / victim from a vulnerable minority/ attacked more than once in same act/ D has a life-threatening STD / high level of risk of like offending – 8 years 

Adult complainant- campaign of rape/ repeat rape of same victim over time / D has perversions or a psychopathic disorder and likely to remain a threat indefinitely- start point -15 years.

Aggravating features

Gratuitous force

Use of a weapon

Planning particular serious effect on V
D breaks into the house
Children in the house when V attacked

V is drugged to overcome resistance

A history of pre-cons for sexual offences or violence absent the same V

Mitigating factors

A guilty plea but credit should be tailored to the timeliness of the plea
Sparing V giving evidence

Good character –but this only counts for a small part of the mitigation when measured absent the gravity of the crime.
S5-Sexual Intercourse with a girl under 13

It is an offence for a man (i.e. a male) to have sexual intercourse with a girl aged under 13. The points to prove are-

Age-prove by birth certificate or oral evidence in the ABE interview
Sexual intercourse has occurred

This is in essence a strict liability offence as it need not be proved that D knew the girl was under 13 and her consent does not legitimise the act. If there is evidence V did not consent the correct charge is rape. The maximum sentence is life and the offence indictable-only.

S6 intercourse with a girl aged 13-16

“It is an offence, subject to the exceptions mentioned in this section, for a man to have unlawful sexual intercourse with a girl under the age of sixteen.
(2)Where a marriage is invalid under section two of the Marriage Act 1949, or section one of the Age of Marriage Act 1929 (the wife being a girl under the age of sixteen), the invalidity does not make the husband guilty of an offence under this section because he has sexual intercourse with her, if he believes her to be his wife and has reasonable cause for the belief.
(3)A man is not guilty of an offence under this section because he has unlawful sexual intercourse with a girl under the age of sixteen, if he is under the age of twenty-four and has not previously been charged with a like offence, and he believes her to be of the age of sixteen or over and has reasonable cause for the belief.”
Points to prove-

Age

Fact of intercourse
There is a special consideration as to the commencement of prosecutions here- proceedings must be brought within 12m of the offence. You should not see this offence in court anymore but be alive to the reason why not just in case.
Does this mean P can charge Indecent Assault as a consolation prize? See R v J (MD) [
2002] EWCA Crim 2983 (Yes) and R v J The Times October 15 2004 HL (no unless...)
Incest

S 10 Incest by a man.
E+W
“(1)It is an offence for a man to have sexual intercourse with a woman whom he knows to be his grand-daughter, daughter, sister or mother.

(2)In the foregoing subsection “sister” includes half-sister, and for the purposes of that subsection any expression importing a relationship between two people shall be taken to apply notwithstanding that the relationship is not traced through lawful wedlock.”
S11 Incest by a woman.
E+W
“(1)It is an offence for a woman of the age of sixteen or over to permit a man whom she knows to be her grandfather, father, brother or son to have sexual intercourse with her by her consent.

(2)In the foregoing subsection “brother” includes half-brother, and for the purposes of that subsection any expression importing a relationship between two people shall be taken to apply notwithstanding that the relationship is not traced through lawful wedlock.”
Points to prove- 

Mens rea-D’s knowledge of the fact of the relationship (a genuine mistake e.g. D thinks V is his wife but it is in fact his daughter will amount to a defence)

Consent for S11
Fact of sexual intercourse

Relationship between the parties –now admissible under S99 or s118 CJA 2003. (Adoption is no bar to proceedings)
R v Ball [1911] AC HL 47 

P relied on evidence that brother and sister clearly had a passionate relationship prior to the offence. 

Today S100 CJA 2003 may be used but if the actions fall short of bad character, they will be admissible per se.
The offence carries a maximum of life if V is a girl aged under 13 otherwise 7 years’ imprisonment and is triable on indictment-only. In the case of S11, an attempt caries two year’s imprisonment. 

Sentencing guidelines –see A-G’s Ref (no 1 of 1989) 90 Cr App R 141 (Arch 2004 20-102-108).

Note S54 Criminal Law Act 1977 also criminalizes a man who has intercourse with a girl under 16 who is his sister, daughter or granddaughter.

S 12-Buggery 
P has 12m from the act to prosecute so you should not see this charge used-be alert for its occasional improper use although S7 (1)(c)  permits some prosecutions if they fall outside this definition-
“...any offence of buggery by a man with another man not amounting to an assault on that other man and not being an offence by a man with a boy under the age of sixteen.”
S13 Gross indecency 
Again P is limited in time under S7 SOA 1967 so you should not see these cases anymore.
S14 Indecent Assault
Indecent assault on a woman.

E+W
(1)It is an offence, subject to the exception mentioned in subsection (3) of this section, for a person to make an indecent assault on a woman.

(2)A girl under the age of sixteen cannot in law give any consent which would prevent an act being an assault for the purposes of this section.

(3)Where a marriage is invalid under section two of the Marriage Act 1949, or section one of the Age of Marriage Act 1929 (the wife being a girl under the age of sixteen), the invalidity does not make the husband guilty of any offence under this section by reason of her incapacity to consent while under that age, if he believes her to be his wife and has reasonable cause for the belief.

(4)A woman who is a defective cannot in law give any consent which would prevent an act being an assault for the purposes of this section, but a person is only to be treated as guilty of an indecent assault on a defective by reason of that incapacity to consent, if that person knew or had reason to suspect her to be a defective.

Points to prove

Assault

This carries the ordinary definition in law but P will need to prove some indecency-what a right-minded person would consider the assault to be indecent or not.
Indecency

Some assaults are celery indecent e.g. the part of the body touched or D’s words or gestures accompanying the contact. V need not be aware of D’s indecent intentions –so a person who derives gratification from rubbing his feet against others on the tube can be guilty even though those touched by him have no idea of his motive. But an act which is not capable of amounting to one of indecency does not become such an act simply because D is motivated by sexual gratification.

Some offences will carry the inference of indecency-the jury will need to consider what D’s relationship is to V-if any-the fact of v being a stranger carrying high probative value in many cases. They will also want to reflect on how D came to act as he did and why. P will want to cross-examine on such lines. Bad character may have some role to play here.

P must prove D intentionally indecently assaulted V. Note D can in law indecently assault his spouse.
R v Court [1989] AC 28

-A guide to the elements of this offence.

R v Price [2003] EWCA Crim 2405

Stroking V’s legs over trousers amounted to an indecent assault.

Fairclough v Whipp 35 Cr App R 138 DC

W exposed himself to V aged 9 and told her to touch his penis and she accepted. Was this an indecent assault? 

Held- the touching could not amount to an assault on the party doing the touching thus there was no assault.
Consent

Where V is under 16 the fact she consents affords no defence to D. Neither can consent be an answer where the assault intends or is likely to cause ABH-R v Donovan [1934] 2 KB 498 and R v Brown [1994] 1 AC 212.

R v Tabassum [2000] 5 Archbold News 1

T duped A, B and C into agreeing to a breast examination. Was this consent obtained by fraud true consent?

Held –the women had been deceived as to the quality but not the nature of the act. The question of consent was rightly left to the jury (who convicted).

Consent and V’s age

What if D’s case is that he was involved in consensual sexual activity with V whom he believed to be over 16?

R v K [2002]

Where D honestly believed V was 16 or over, this afforded him a defence.
Sentence and Mode of Trial

The offence is Either-way –current Mode of Trial guidelines relates only to the modern 2003 Act. The penalties depend upon the date of commission thus age and dates are material averments in an indictment.
Offence committed before 16/9/85- max 2 years’ imprisonment where V 13 or over, 5 years where V is under 13

Offence committed on or after 16/9/85-10 years’ imprisonment

For sentencing guidelines refer to Current Sentencing Practice B4-6. Take care using cases dealt with where the penalties were lower or higher than the date of the current offence. Be aware that D may have been convicted of indecent assault as an alternative on indictment e.g. to rape.
S15 Indecent assault on a man.

E+W
“(1) It is an offence for a person to make an indecent assault on a man.

(2)A boy under the age of sixteen cannot in law give any consent which would prevent an act being an assault for the purposes of this section.

(3)A man who is a defective cannot in law give any consent which would prevent an act being an assault for the purposes of this section, but a person is only to be treated as guilty of an indecent assault on a defective by reason of that incapacity to consent, if that person knew or had reason to suspect him to be a defective.”

The points to prove are much the same as for the S14 offence above. The offence was often charged where D, a female- had sexual intercourse with V aged under 16.The offence is Either-Way and carries a maximum of 10 years’ imprisonment.

The modern offences-Sexual Offences Act 2003

This Act came into force on May 1st 2004. It modernises old offences, creates new offences and puts the issue of consent on a statutory footing. The Act is dived into the following groups of offences-
Rape

Assault
Causing sexual activity without consent

Rape and other offences against children under 13

Child sex offences

	

	
	


Offences against persons with a mental disorder impeding choice

Inducements etc. to persons with a mental disorder

Care workers for persons with a mental disorder

Indecent photographs of children

Abuse of children through prostitution and pornography

Trafficking

Prostitution 

Preparatory offences

Sex with an adult relative

Other offences

Consent

S74 defines consent and S75 and 76 creates assumptions and presumptions as to consent or lack of it and wherever the issue of on consent arises under the Act, regard should be had to the appropriate one of those sections. An assumption can be rebutted but factors such as a No Comment interview and bad character can seriously hamper a defence advocate here. Presumptions are difficult to overcome unless the Crown fail to prove the facts giving rise to the presumption.
S74 Consent
“For the purposes of this Part, a person consents if he agrees by choice, and has the freedom and capacity to make that choice. “

S75 Evidential presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved — 

(a) that the defendant did the relevant act, 

(b) that any of the circumstances specified in subsection (2) existed, and

(c) that the defendant knew that those circumstances existed, 

the complainant is to be taken not to have consented to the relevant act unless sufficient evidence is adduced to raise an issue as to whether he consented, and the defendant is to be taken not to have reasonably believed that the complainant consented unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed it. 

(2) The circumstances are that — 

(a) any person was, at the time of the relevant act or immediately before it began, using violence against the complainant or causing the complainant to fear that immediate violence would be used against him; 

(b) any person was, at the time of the relevant act or immediately before it began, causing the complainant to fear that violence was being used, or that immediate violence would be used, against another person; 

(c) the complainant was, and the defendant was not, unlawfully detained at the time of the relevant act; 

(d) the complainant was asleep or otherwise unconscious at the time of the relevant act; 

(e) because of the complainant's physical disability, the complainant would not have been able at the time of the relevant act to communicate to the defendant whether the complainant consented; 

(f) any person had administered to or caused to be taken by the complainant, without the complainant's consent, a substance which, having regard to when it was administered or taken, was capable of causing or enabling the complainant to be stupefied or overpowered at the time of the relevant act. 

(3) In subsection (2)(a) and (b), the reference to the time immediately before the relevant act began is, in the case of an act which is one of a continuous series of sexual activities, a reference to the time immediately before the first sexual activity began.

S76 Conclusive presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved that the defendant did the relevant act and that any of the circumstances specified in subsection (2) existed, it is to be conclusively presumed — 

(a) that the complainant did not consent to the relevant act, and 

(b) that the defendant did not believe that the complainant consented to the relevant act. 

(2) The circumstances are that — 

(a) the defendant intentionally deceived the complainant as to the nature or purpose of the relevant act; 

(b) the defendant intentionally induced the complainant to consent to the relevant act by impersonating a person known personally to the complainant.

Real example
V has complained of a domestic assault. She has 10 injuries to her face and body which the police surgeon says are recent and commensurate with her account that D pulled her hair, slapped her face, punched her chest and bit her cheek and lips. He has drawn these on a body chart.

In interview D hands in a prepared statement via his solicitor. It sets out that V attacked him and he fought her off then they had sex on the sofa by way of reconciliation. Injuries 1 and 2 were caused by him fighting back. Injury 3 was caused when he pinned her down on the sofa to stop her hitting him. 4 and 5 were the result of consensual sex.

D is 6 foot and 20 stones. V is 5”2 and slender.

V has not referred to having sex in her statement.
Advice the police on what to do next.

Real example. 

The police were called to the home of Mr. and Mrs. A after neighbors reported a domestic. When the police arrive both are fighting in the front garden. Mr. A tells the police “to fuck off and mind their own business” before spitting on one of them. Mrs. A punches the officer arresting her husband and is then arrested herself. 
In interview she tells the police the fight started as she refused to have sex with Mr. A and “he always hits me when I say no”. Mr. A tells the police Mrs. A came back from bingo drunk and they had a row as another man had given her a lift home.

On the basis her account is accepted by the CPS –and Mrs. A will give a statement, how will the issue of lack of consent be proved?
R v Bree [2007] EWCA Crim 804 

Drunken consent- V had drunk a considerable amount of alcohol voluntarily. Could it be said she consented to sexual intercourse? S74 defined consent in terms of capacity to consent in these circumstances. To show lack of consent the effect of the alcohol would have to be such that the complainant had temporarily lost the capacity to choose whether to agree to sexual activity.
Obiter- capacity is not dependant on whether the alcohol had disinhibited either party nor was it relevant that either regretted the activity later on. The fact one or both parties could not remember what had happened did not prove consent or lack thereof not did it having any bearing that one or both had been irresponsible.

R v H [2007] EWCA Crim 2056
-Voluntary consumption of large amount of alcohol / drugs and consent. 
Where d told lies about whether he had had sex with V the court was entitled to attach weight to those lies when deciding whether he had a reasonable belief that V was consenting in question and whether V was actually consenting.

It is a question of fact for the jury as to whether in fact V had the capacity to consent and whether she did consent. There is no rule lot the effect that if V cannot remember if she (or he) consented the Crown could not succeed on a charge of rape.
R v B [2006] EWCA Crim 2945
D did not tell his partner he had an STD. Was this relevant to the question of consent in a rape case? 
S74 points to freedom and capacity to choose and does not refer to any deception for lack of frankness on D’s part. Whilst D would have no defence to a count of s20 OPA 1861, his lack of truthfulness did not vitiate consent. 
R v Kirk [2008] EWCA Crim 434
(This case concerns the 1956 Act but holds value for the new offences too)

V was the victim in a familial sex abuse case and had been subject to attacks from age 8. Now 15 K had sex with her when she was homeless and hungry in return for £3.25.

D said she submitted unwillingly, P said she did not consent and K either knew this or was reckless as to whether she had consented. In summing up the judge used the phrase “willing submission” to describe K’s case and to signify V had not been subject to physical force.

 The CA did not like the choice of phrase but given the judge’s directions were otherwise clear and the conviction safe.

R v Jheeta [2007] EWCA Crim 1699

-Interpretation of S76-presumptions re: absence of consent. The lack of consent must be a lack of consent to the “relevant act” as defined by S77.

Here D had spun V an emotive and dishonest tale which persuaded her to have sex with him several times. Here he had not deceived her as to the nature of the act or purpose of the relevant act i.e. sexual intercourse but he had deceived her about the facts. This did not suffice for S76 –the deception must be to the “relevant act”.

R v Devonald [2008] EWCA Crim 527

V, male and aged 16 was going out with A until the relationship broke up. A’s father  ,D, posed as a 20 year old woman over the internet and talked V into masturbating  in front of a web cam. D’s plan was to humiliate V in revenge for ending the relationship with his daughter. D was charged with S4 SOA- engaging in sexual activity without consent. Had V been intentionally deceived as to the nature or quality of the act?

Held - it was open to the jury to conclude that V was deceived as to the purpose of the act of masturbation. Here V had been deceived into thinking he was furthering an on-line relationship with the 20 year old woman and thus indulged in a sexual practice for the purposes of gratification. However D’s purpose was not gratification but the motive of later humiliating V. Thus D was deceived as to the purpose of the act. 
Important definitions

S77
In relation to an offence to which sections 75 and 76 apply, references in those sections to the relevant act and to the complainant are to be read as follows — 

	Offence 
	Relevant Act

	An offence under section 1 (rape). 
	The defendant intentionally penetrating, with his penis, the vagina, anus or mouth of another person ("the complainant"). 

	An offence under section 2 (assault by penetration). 
	The defendant intentionally penetrating, with a part of his body or anything else, the vagina or anus of another person ("the complainant"), where the penetration is sexual.

	An offence under section 3 (sexual assault). 
	The defendant intentionally touching another person ("the complainant"), where the touching is sexual. 

	An offence under section 4 (causing a person to engage in sexual activity without consent).
	The defendant intentionally causing another person ("the complainant") to engage in an activity, where the activity is sexual. 


 S78 “Sexual”

For the purposes of this Part (except section 71), penetration, touching or any other activity is sexual if a reasonable person would consider that — 

(a) whatever its circumstances or any person's purpose in relation to it, it is because of its nature sexual, or
(b) because of its nature it may be sexual and because of its circumstances or the purpose of any person in relation to it (or both) it is sexual.

R v H The Times February 8, 2005

S78 raises two questions- firstly might the touching be sexual because of the manner of touching and secondly, was the touching, given the circumstances or D’s purpose, sexual? 
This required the jury to look at the actual touching of V and assessing, whether, because of its nature, it may be sexual. This did not require the court to look at the jury were not concerned with the events before or after the act.

Where it could be said the touching was not sexual but D’s purpose was to commit a sex offence S62 SOA (committing an offence with intent to commit a sexual offence ) was the better charge providing of course that  the touching amounted to an offence e.g. common assault.
Here V had left her house and was approached by D who asked for the time but then asked “Do you fancy a shag?” Without waiting for a reply D then grabbed the woman’s tracksuit bottoms round by the trouser pocket and began to pull her towards him. She got away.

Touching the tracksuit was enough to establish touching for the purposes of the act. Had the court addressed the second limb, it would have found the purpose or circumstances rendered the touching sexual. Here the judge deployed only the first limb believing the answer to the question sufficed for conviction .On the facts the CA declined to rule the conviction unsafe.
S79 Part 1:  general interpretation

(2) Penetration is a continuing act from entry to withdrawal. (8) Touching includes touching — 

(a) with any part of the body,

(b) with anything else,

(c) through anything,

and in particular includes touching amounting to penetration.

(9) "Vagina" includes vulva.

(10) In relation to an animal, references to the vagina or anus include references to any similar part

The offences
S1 Rape
(1) A person (A) commits an offence if —  

(a) he intentionally penetrates the vagina, anus or mouth of another person (B) with his penis,

(b) B does not consent to the penetration, and 

(c) A does not reasonably believe that B consents. 

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to imprisonment for life.

Points to prove
Note this offence is different to the old form of rape in that penetration of the mouth is now rape and the definition of consent has altered.
The mens rea is intent.

“Penetration” is defined at S79 (2) and also has its everyday meaning of entering or passing through. Where it is unknown or unclear whether D raped V per vaginam or per anum, a count is not bad for duplicity where D is indicted with both in one count as it is open to convict of one or the other and the case is clear enough for D to know what he is accused of-R v K (Robert) [2009] 1 Cr App R 331(24) CA.

It must be proved that V did not consent as defined by S75/76 and that D did not reasonably believe V was consenting.
R  v D [2009] Crim LR 591 CA

On summing up the judge referred to the embarrassment and shame V may feel and which may deter V from making a complaint speedily. The judge is entitled to say this providing he is not controversial as it is now accepted that many people have real difficulty coming forward after being raped.
Attempted rape and secondary participation
Charge under s1 Criminal Attempts Act 1981, relying on “an act more than merely preparatory...” Note a woman can be a secondary party e.g. holding V down whilst D rapes her. It is possible for the principal offender to be acquitted and the secondary one convicted and this is not a perverse verdict. See R v Cogan & Leak [1976] QB 217 61 Cr App R 217 CA
Mode of trial and sentence

The offence is indictable –only and carries a maximum of life. The Sentencing Council has produced guidelines which can be found in both Archbold and Blackstone’s supplements as well as on the SC website. Rape is a Specified Offence for the purpose of dangerousness (S225-229 CJA 2003 /Sch 15A.)

Sections 2-4 of the Act are forms of assault but in a sexual context.
 S2 Assault by penetration

“ (1) A person (A) commits an offence if — 

(a) he intentionally penetrates the vagina or anus of another person (B) with a part of his body or anything else, 

(b) the penetration is sexual, 

(c) B does not consent to the penetration, and 

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section.

(4) A person guilty of an offence under this section is liable, on conviction on indictment, to imprisonment for life. “

Points to prove

This offence is designed to catch those who use parts of their anatomy –other than the penis-to penetrate V or who use objects to do so. It is the contact which makes this offence an assault.

The mens rea and the interpretation of “penetration” are as for rape above.

R v Heard [2007] EWCA Crim 125
Voluntary intoxication does not negative intent here.

Sexual/assault/touching-again see R v H and the two-stage test (ante).

It must be proved that V did not consent and D did not reasonably believe V was consenting. This will often be inferred or may be explicit in the circumstances of the act.
Mode of trial and sentence

The offence is Indictable –only and carries a maximum of life imprisonment. It is a Specified Offence under the dangerousness criteria.

S3 Sexual Assault

 (1) A person (A) commits an offence if — 

(a) he intentionally touches another person (B).

(b) the touching is sexual, 

(c) B does not consent to the touching, and 

(d) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any steps A has taken to ascertain whether B consents.

(3) Sections 75 and 76 apply to an offence under this section. 

(4) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years

This replaces the old offence of Indecent Assault. The points to prove are the same as S2 above.
Mode of trial and sentence

This offence is Either-Way but the magistrates’ often commit for trial and most defendants will wish to elect as the outcome is statistically more favourable to them than trial in the lower court. The maximum sentence on indictment is 10 years imprisonment and so the offence is not Specified (Sch 15 A). 
The SC Guidelines cover both S2 and S3 SOA 2003.

S4 Causing a person to engage in sexual activity without consent

(1) A person (A) commits an offence if —

(a) he intentionally causes another person (B) to engage in an activity,

(b) the activity is sexual,

(c) B does not consent to engaging in the activity, and 

(d) A does not reasonably believe that B consents. 

(2) Whether a belief is reasonable is to be determined having regard to all the circumstances, including any steps A has taken to ascertain whether B consents. 

(3) Sections 75 and 76 apply to an offence under this section. 

(4) A person guilty of an offence under this section, if the activity caused involved —

(a) penetration of B's anus or vagina,

(b) penetration of B's mouth with a person's penis, 

(c) penetration of a person's anus or vagina with a part of B's body or by B with anything else, or 

(d) penetration of a person's mouth with B's penis, 

is liable, on conviction on indictment, to imprisonment for life. 

(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or to a fine not exceeding the statutory  maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years. 

Points to prove

Again the mens rea is intent. The “activity” (ss1 (b) is one of those listed at ss (4). The same definitions as at S2 and S3 SOA apply here- sexual/penetration/ touching. Absence of consent and knowledge of that absence need to be proved. When drafting an indictment, the activity at ss (4) ought to be pleaded so that D knows the Crown’s case.

Mode of trial and sentence

The offence is Either –Way and carries a maximum of 10 years’ imprisonment. It is not Specified under Sch 15 A. The SC guidelines cover this offence.
Sections 5-8 are sexual offences against children under 13 and replicate the same concepts as their adult counterparts.
The offences are as follows-
s5 Rape of a child under 13

(1) A person commits an offence if — 

(a) he intentionally penetrates the vagina, anus or mouth of another person with his penis, and 

(b) the other person is under 13.

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to imprisonment for life.

Note S5 is strict liability and this has not been held to breach D’s rights under the ECHR-see R v G (SOS for the Home Dept intervening) [2008] 1 WLR 1379 HL

S 6 Assault of a child under 13 by penetration

(1) A person commits an offence if —

(a) he intentionally penetrates the vagina or anus of another person with a part of his body or anything else,
(b) the penetration is sexual, and 

(c) the other person is under 13. 

(2) A person guilty of an offence under this section is liable, on conviction on indictment, to imprisonment for life.

S 7 Sexual assault of a child under 13

(1) A person commits an offence if — 

(a) he intentionally touches another person,

(c) the touching is sexual, and 

(d) the other person is under 13. 

 (2) A person guilty of an offence under this section is liable —

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years.

s8 Causing or inciting a child under 13 to engage in sexual activity

(1) A person commits an offence if —

(a) he intentionally causes or incites another person (B) to engage in an activity,

(b) the activity is sexual, and 

(c) B is under 13. 

(2) A person guilty of an offence under this section, if the activity caused or incited involved —

(a) penetration of B's anus or vagina,

(b) penetration of B's mouth with a person's penis,

(c) penetration of a person's anus or vagina with a part of B's body or by B with anything else, or

(d) penetration of a person's mouth with B's penis, 

is liable, on conviction on indictment, to imprisonment for life. 

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable —

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years. 

Points to prove
Mens rea- intent

Age

Consent is not an ingredient of these offences 
Sexual /penetration /touching –as above

S8 –can be committed by inciting a child.

Mode of trial and sentence

All are Specified Offences and carry life saveS7 and S8 which carry a maximum of 14 years’ imprisonment.

R v Jones [2007] EWCA Crim 1118

D sprayed graffiti on a wall saying “Girl 8-13 wanted for sex”. It was not directed at any identifiable girl. Did it suffice for incitement?

Held –yes- the Act does not require P to prove a child was incited or any particular child was incited-a general message such as this is enough.
Always ensure the indictment is properly –drafted where s8 is alleged-

R v Grout CLW 11/11/04

There are 4 offences contained within S8. If more than one activity has occurred, a separate count is required for each activity or the indictment will be bad for duplicity. This is the case even where the activities took place at the same time. Where the allegation involves penetration, the sentencing powers are greater but can only come into play if on the indictment-a judge may be wrongly restricted on sentence by inaccurate drafting.

Defences
A secondary party may be acquitted if he can prove his act fall within S73-

(1) A person is not guilty of aiding, abetting or counselling the commission against a child of an offence to which this section applies if he acts for the purpose of — 

(a) protecting the child from sexually transmitted infection, 

(b) protecting the physical safety of the child, 

(c) preventing the child from becoming pregnant, or 

(d) promoting the child's emotional well-being by the giving of advice, 

and not for the purpose of obtaining sexual gratification or for the purpose of causing or encouraging the activity constituting the offence or the child's participation in it. 

(2) This section applies to –

(a) an offence under any of sections 5 to 7 (offences against children under 13); 

(b) an offence under section 9 (sexual activity with a child); 

(c) an offence under section 13 which would be an offence under section 9 if the offender were aged 18; 

(d) an offence under any of sections 16, 25, 30, 34 and 38 (sexual activity) against a person under 16. 

(3) This section does not affect any other enactment or any rule of law restricting the circumstances in which a person is guilty of aiding, abetting or counselling an offence under this Part.

Mode of trial and sentence

The offence is Either –Way if no act under ss(2) is alleged in which case the maximum sentence is 14 years. If an act within ss(2)has occurred ,the offence is Indictable-only and carries a maximum of 14 years making it a Specified Offence on Sch 15A.

The next group of offences are described by the Act as child sex offences and comprise S9-15 SOA 2003.
S9 Sexual activity with a child

(1) A person aged 18 or over (A) commits an offence if — 

(a) he intentionally touches another person (B),

(b) the touching is sexual, and
 

(c) either — 

(i) B is under 16 and A does not reasonably believe that B is 16 or over, or 

(ii) B is under 13. 

(2) A person guilty of an offence under this section, if the touching involved — 

(a) penetration of B's anus or vagina with a part of A's body or anything else, 

(b) penetration of B's mouth with A's penis, 

(c) penetration of A's anus or vagina with a part of B's body, or 

(d) penetration of A's mouth with B's penis, 

is liable, on conviction on indictment, to imprisonment for a term not exceeding 14 years. 

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable —
(a) on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years ( 5 years if D is under 18)

Points to prove
The same concepts apply equally to these offences as to those described above under the 2003 Act. 
However here the Crown need to 

“(c) either — 

(i) B is under 16 and A does not reasonably believe that B is 16 or over, or

(ii) B is under 13...”

If V is under 13-proved e.g. by a Birth Certificate then the Crown has proved this point. The problem comes where V is between the ages of 13 and 16. A good investigator will be alive to this point and will seek to question D in interview about it. Frequently the PACE interview is not conducted by a good interviewer. D will often be aided by the fact V dressed up to look older or lied about her age. Where V has been video-interviewed, his or her appearance may assist the defendant in this respect.
Once P has proved V is under 16 but over 13,if D wishes to avail himself of the defence ,he simply needs to testify he believed V to be over 16 and why. P then must prove, to the criminal standard that D did not believe V to be 16 or over or did not have reasonable grounds for his belief.
Mode of trial and sentence

The offence is Either –Way if no act under ss (2) is alleged in which case the maximum sentence is 14 years. If an act within ss (2) has occurred, the offence is Indictable-only and carries a maximum of 14 years. Note though it is not a Specified Offence on Sch 15A.

R V Hoare [2011] 2 Cr App R (S) 1(1) CA

D, 18, had unprotected sex with V, 14, a friends’ sister. She became pregnant and later gave birth. They only had sex once. 30month’s YOI “manifestly excessive”. Had d been 9 months younger the maximum sentence he would have faced would have been 5 years’ in prison, but as he was 18, the maximum was 14 years.
Reduced to 12 months on appeal, the mitigation being nu use of intoxicants, no force or duress applied, one single occasion no substantial disparity in age, guilty plea. CA also stated that sentencing guidelines can be overly –rigid and care should be taken to avoid injustice.

s10 Causing or inciting a child to engage in sexual activity

(1) A person aged 18 or over (A) commits an offence if —

(a) he intentionally causes or incites another person (B) to engage in an activity,

(b) the activity is sexual, and 

(c) either — 

(i) B is under 16 and A does not reasonably believe that B is 16 or over, or 

(ii) B is under 13.

(2) A person guilty of an offence under this section, if the activity caused or incited involved —

 (a) penetration of B's anus or vagina, 
(b) penetration of B's mouth with a person's penis, 

(c) penetration of a person's anus or vagina with a part of B's body or by B with anything else, or

(d) penetration of a person's mouth with B's penis, 

is liable, on conviction on indictment, to imprisonment for a term not exceeding 14 years. 

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years. ( 5 years if D is under 18)

Points to prove

The same concepts apply equally to these offences as to those described above under the 2003 Act. Again, as with S9, here the Crown need to prove D’s knowledge or unreasonable belief in V’s age.
Mode of trial and sentence

The offence is Either –Way if no act under ss (2) is alleged in which case the maximum sentence is 14 years. If an act within ss (2) has occurred, the offence is Indictable-only and carries a maximum of 14 years. Note though it is not a Specified Offence on Sch 15A.

S11 Engaging in sexual activity in the presence of a child
(1) A person aged 18 or over (A) commits an offence if —
(a) he intentionally engages in an activity,

(b) the activity is sexual, 

(c) for the purpose of obtaining sexual gratification, he engages in it — 

(i) when another person (B) is present or is in a place from which A can be observed, and 

(ii) knowing or believing that B is aware, or intending that B should be aware, that he is engaging in it, and 

(d) either — 

(i) B is under 16 and A does not reasonably believe that B is 16 or over, or

(ii) B is under 13.

(2) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years. (5 years if D is under 18
Points to prove

Mens rea- intent

“Engages in sexual activity”- this will normally be self- evident but it always pays to listen critically to  an ABE video interview as police officers and children often use slang words for sex and the genitalia. It is not unheard of to find the officer fails to define the term the child uses and the two are at cross-purposes (unknowingly) for the rest of the interview. Often, in this situation, the officer assumes he or she knows what the child means by the slang expression and fails to confirm any definition. Occasionally, once basic definitions are confirmed in cross-exam, the Crown’s case actually lacks any sexual element. Remember too the definition of “sexual” under S78.
“Purpose of obtaining sexual gratification” –again this is normally obvious from the circumstances or because of what D says in interview. Bad character may also assist P where D has convictions for like behaviour.

“Awareness of another’s presence”- again usually clear from the circumstances –some offenders e.g. those who use parks, railway car parks and school fields, usually do so to attract an audience 
and the fact they have chosen to perform in public and not in the privacy of their own home carries high probative value.
“Knowing, believing ...or intending”-you are already familiar with these forms of mens rea.

Again note the burden on the Crown re: age, the transfer of the evidential burden to D then the Crown’s obligation to negative that defence.
Mode of trial and sentence

This offence is Either-Way (maximum 10 years on indictment) and is not Specified under Sch 15A.
Real example

A (an adult) is seen masturbating outside a school at the end of the school day. A has clearly indulged in a sexual activity ,must be aware he is in public view, can only be doing the act for sexual gratification and must be on notice of the ages of the children as they leave the school. If he admits for example, he knows it is a primary school, then he must know the children are under 13. It is inferred from the circumstances that he knew, believed or intended his act to be seen.

Real example
Mr and Mrs B take Dwayne (7) for a picnic. After the picnic, they have sex (not Dwayne...) in the passenger’s seat of the car. Dwayne tells his class at assembly the following day. Do the parents have a defence if Dwayne gives this account in an ABE video?

S12 Causing a child to watch a sexual act

 (1) A person aged 18 or over (A) commits an offence if — 
(a) for the purpose of obtaining sexual gratification, he intentionally causes another person (B) to watch a third person engaging in an activity, or to look at an image of any person engaging in an activity,
(b) the activity is sexual, and

(c) either —

(i) B is under 16 and A does not reasonably believe that B is 16 or over, or

(ii) B is under 13. 

(2) A person guilty of an offence under this section is liable —
(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years. (5 years if D is under 18)

This offence is often used where D lets or compels a child to watch pornography. (This act is often a feature of grooming –see later). The points to prove are clear now that you have looked at them for the previous offence (S11).
Mode of trial and sentence

This offence is Either-Way (maximum 10 years on indictment) and is not Specified under Sch 15A.

R. v. Abdullahi [2006] EWCA Crim 2060
It is not necessary to prove D’s sexual gratification was concurrent with causing V to watch the relevant act- the gratification could be concurrent or delayed and occur at some future time.
S13 Child sex offences committed by children or young persons

(1) A person under 18 commits an offence if he does anything which would be an offence under any of sections 9 to 12 if he were aged 18. 

(2) A person guilty of an offence under this section is liable-
(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years. 

This section is a very valuable aid if you find yourself doing a Grave Crime exercise in the Youth Court as S13 is often overlooked. If the defendant ,a youth, has been sent to the Crown Court S51 but is later indicted for an Either-Way offence instead of the Indictable-only one, Mode of Trial will need to be re-opened. The court must be satisfied that if convicted, D will face a sentence of detention in excess of 2 years. The authorities to be aware of are-
R (H, A & O) v Southampton Youth Court [2005] 2 Cr App R (S) 30 DC

“ In each case the court should ask itself whether there is a real prospect, having regard to his or her age, that this defendant whose case they are considering might require a sentence of, or in excess of, two years or, alternatively, whether although the sentence might be less than two years, there is some unusual feature of the case which justifies declining jurisdiction, bearing in mind that the absence of a power to impose a Detention and Training Order because the defendant is under 15 is not an unusual feature.”

R (W & M) v Oldham Youth Court [2010] EWHC 661 (Admin)

 “In my view, “real prospect” involves having regard to the realities of a case.  Those realities must necessarily include those matters which it appears, for the time being, may well aggravate an offence in the mind of the sentencing judge, whomever it may come before.  They must include those matters which inevitably will be or are likely to be prayed in mitigation.  They include the possibilities and probabilities that there may be a plea of guilty. “Langstaff J
As you become more and more familiar with Crown Court sentencing in sex cases, you will be the ideal advocate for Grave Crime arguments.
The next two offences are designed to give the police the power to arrest before the sex act can be committed against a child. Previously the law could usually only deal with attempts and if the acts fell short of being more than merely preparatory, no conviction followed. Parliament now criminalises those who fall short of attempt. There will sometimes be an overlap between S14 and 15 SOA and an attempted offence under the 2003 Act. If you prosecute, you will want to ensure the indictment is framed to avoid any escape exits charging one offence in preference to the other may create.
S 14 Arranging or facilitating commission of a child sex offence

(1) A person commits an offence if — 

(a) he intentionally arranges or facilitates something that he intends to do, intends another person to do, or believes that another person will do, in any part of the world, and 

(b) doing it will involve the commission of an offence under any of sections 9 to 13. 

(2) A person does not commit an offence under this section if —

(a) he arranges or facilitates something that he believes another person will do, but that he does not intend to do or intend another person to do, and 

(b) any offence within subsection (1)(b) would be an offence against a child for whose protection he acts. 

(3) For the purposes of subsection (2), a person acts for the protection of a child if he acts for the purpose of -
(a) protecting the child from sexually transmitted infection, 
(b) protecting the physical safety of the child, 

(c) preventing the child from becoming pregnant, or

(d) promoting the child's emotional well-being by the giving of advice, 

and not for the purpose of obtaining sexual gratification or for the purpose of causing or encouraging the activity constituting the offence within subsection (1)(b) or the child's participation in it. 

(4) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years.
Points to prove
Mens rea-Intent to arrange or facilitate something D intends to do himself, or intends to get another to do or believes that other will do, that something amounting to an offence under S9-13 SOA 2003. This is known as grooming. 

Note the act can be envisaged or planned to take place abroad- so arranging a sex tourism holiday to a country noted for liberal law enforcement of sex offences again children would be criminalised if P could show the purpose was to commit any of the offences from S9-13. 
Defences

Subsections (2) – (3)afford a defence to bean fide health workers, those engaged in child welfare and relatives for friends. The defence will need to adduce evidence to raise the defence and P will need to rebut it to the criminal standard. D will need to show he acted for the stator purposes alone and not for the purposes of sexual gratification or to promote an offence under S9-13. This is to try to prevent the acquittal of those in a position of responsibility who do abuse children but seek to hide behind their standing to evade conviction.
R v R 172 JP 441 CA
S14 can be charged as an attempt to commit a sexual offence and it represents a distinct offence in itself. 

R approached a prostitute and asked if she could find him a girl aged 12 to 13 for sex plus a willingness on the child’s part “to go with a dog”. This amounted to a complete offence under S14. He had attempted to make an arrangement with the adult prostitute, which if fulfilled, would have amounted to an offence under S9 or 10 of the Act.

All that was left to do was for the adult to introduce d to a 12 or 13 year old for D’s purposes. This sufficed for a conviction under S14.

R v Robson [2008] EWCA Crim 619
 R V R on appeal-had the prostitute agreed to do what R wanted, there would then have been an arrangement, and the full offence would have been committed.
Mode of trial and sentence

This is an either-way offence carying a maximum of 14 years in the Crown Court but it is not specified under Sch 15A.

15. Meeting a child following sexual grooming etc.
(1) A person aged 18 or over (A) commits an offence if —

 (a) A has met or communicated with another person (B) on at least two occasions and subsequently —

(i) A intentionally meets B,

(ii) A travels with the intention of meeting B in any part of the world or arranges to meet B in any part of the world, or
(iii) B travels with the intention of meeting A in any part of the world, 
 (b) A intends to do anything to or in respect of B, during or after the meeting mentioned in paragraph (a)(i) to (iii) and in any part of the world, which if done will involve the commission by A of a relevant offence, 

(c) B is under 16, and 

(d) A does not reasonably believe that B is 16 or over. 

(2) In subsection (1) — 

(a) the reference to A having met or communicated with B is a reference to A having met B in any part of the world or having communicated with B by any means from, to or in any part of the world; 

(b) "relevant offence" means — 

(i) an offence under this Part, 

 (iii) anything done outside England and Wales which is not an offence within sub-paragraph (i)  but would be an offence within sub-paragraph (i) if done in England and Wales. 

 (4) A person guilty of an offence under this section is liable —

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.
Points to prove

This offence covers activity after the grooming stage-on other words, D’s efforts to meet with V or communicate with him or her have succeeded and now V intends they should meet so he can commit an offence against  V under the SOA 2003.

Mens rea- intent

P must prove D has met or communicated with V on two or more occasions –V’s word suffices but often there is an audit trail of texts and emails. If the police don’t find D’s computer or phone, the evidence will be in that of V.
Next they need to prove either D or V is travelling to meet the other party or that D intentionally meets V. Note the meeting need not occur in England or Wales. D must be proved to intend to commit a sex offence against V when they meet or after they meet- e.g. he uses the first face-to-face encounter to talk V into the act next time.

It must also be proved that V is under 16 and D has no reasonable grounds to believe otherwise.

R v G [2011] Crim LR 339 CA
All P need prove is the prior meeting / communication/ actual meeting, not that the contact was sexual. 

However, where D or V travelled to the other, P must prove that D had reformed a sexual purpose. Where D had not formed the intent but then took advantage when he met V, that did not suffice to prove S15.

Mode of trial and sentence

This offence is Either-Way and carries a maximum of 10 years on indictment but it is not specified.

R v  Raza (Mohammed) [2006] EWCA Crim1107
M (55), a security guard, became friendly with V, a child aged 13 in care. V had numerous vulnerabilities including serious intellectual disabilities.   He bought her a mobile phone and the pair exchange sexually –charged texts over a 3 month period. On one occasion, he gave her a lift after she phoned him and asked for one. No sexual activity beyond the texting was alleged.

D was obviously sexually motivated and taking advantage of a much younger, very disadvantaged girl. This section is designed to protect children who are too immature to protect themselves against men such as M.

3 ½ years’ concurrent on both counts upheld on appeal.
Abuse of a position of trust-sections 16-24
These offences repeat the acts we have already considered but set them in the context of abuse of trust. Once you understand the definition of “position of trust”, the rest is easy. None are specified offences.
S21 defines position of trust and creates the offence of sexual activity with a child in breach of it.

S21 Positions of trust

(1) For the purposes of sections 16 to 19, a person (A) is in a position of trust in relation to another person (B) if — 

(a) any of the following subsections applies, or 

(b) any condition specified in an order made by the Secretary of State is met. 

(2) This subsection applies if A looks after persons under 18 who are detained in an institution by virtue of a court order or under an enactment, and B is so detained in that institution. 

(3) This subsection applies if A looks after persons under 18 who are resident in a home or other place in which — 

(a) accommodation and maintenance are provided by an authority under section 23(2) in accordance with section 22C(6)  of the Children Act 1989 or 

(b) accommodation is provided by a voluntary organisation under section 59(1) of that Act 

and B is resident, and is so provided with accommodation and maintenance or accommodation, in that place. 

(4) This subsection applies if A looks after persons under 18 who are accommodated and cared for in one of the following institutions –
(a) a hospital, 
(b) in Wales, an independent clinic, 

(c) a care home, 

(d) a community home, voluntary home or children's home,  or 

(e) a home provided under section 82(5) of the Children Act 1989 

(5) This subsection applies if A looks after persons under 18 who are receiving education at an educational institution and B is receiving, and A is not receiving, education at that institution. 

(6) repealed

 (7) This subsection applies if A is engaged in the provision of services under, or pursuant to anything done under —

 (a) sections 8 to 10 of the Employment and Training Act 1973  or 

  (b) section 68, 70(1)(b) or 74 of the Education and Skills Act 2008, 
and, in that capacity, looks after B on an individual basis.

(8) This subsection applies if A regularly has unsupervised contact with B (whether face to face or by any other means) — 

(a) in the exercise of functions of a local authority under section 20 or 21 of the Children Act 1989 

(9) This subsection applies if A, as a person who is to report to the court under section 7 of the Children Act 1989 on matters relating to the welfare of B, regularly has unsupervised contact with B (whether face to face or by any other means). 

(10) This subsection applies if A is a personal adviser appointed for B under — 

(a) section 23B(2) of, or paragraph 19C of Schedule 2 to, the Children Act 1989, 

and, in that capacity, looks after B on an individual basis. 
(11) This subsection applies if — 

(a) B is subject to a care order, a supervision order or an education supervision order, and 

(b) in the exercise of functions conferred by virtue of the order on an authorised person or the authority designated by the order, A looks after B on an individual basis. 

(12) This subsection applies if A — 

(a) is an officer of the Service or Welsh family proceedings officer (within the meaning given by section 3 of the Children Act 2004)  appointed for B under section 41(1) of the Children Act 1989, 

(b) is appointed a children's guardian of B under rule 6 or rule 18 of the Adoption Rules 1984 or 

(c) is appointed to be the guardian ad litem of B under rule 9.5 of the Family Proceedings Rules 1991 

and, in that capacity, regularly has unsupervised contact with B (whether face to face or by any other means). 

(13) This subsection applies if — 

(a) B is subject to requirements imposed by or under an enactment on his release from detention for a criminal offence, or is subject to requirements imposed by a court order made in criminal proceedings, and 

(b) A looks after B on an individual basis in pursuance of the requirements.
S22 Positions of trust:  interpretation

(1) The following provisions apply for the purposes of section 21. 

(2) Subject to subsection (3), a person looks after persons under 18 if he is regularly involved in caring for, training, supervising or being in sole charge of such persons. 

(3) A person (A) looks after another person (B) on an individual basis if — 

(a) A is regularly involved in caring for, training or supervising B, and 

(b) in the course of his involvement, A regularly has unsupervised contact with B (whether face to face or by any other means). 

(4) A person receives education at an educational institution if 

(a) he is registered or otherwise enrolled as a pupil or student at the institution, or 

(b) he receives education at the institution under arrangements with another educational institution at which he is so registered or otherwise enrolled. 

(5) In section 21 — 

"authority" —

(a) in relation to England and Wales, means a local authority;
"care home" means an establishment which is a care home for the purposes of the Care Standards Act 2000 ; 

"care order" has — 

(a) in relation to England and Wales, the same meaning as in the Children Act 1989; 

"children's home" has — 

(a) in relation to England and Wales, the meaning given by section 1 of the Care Standards Act 2000, 
"community home" has the meaning given by section 53 of the Children Act 1989;

"education supervision order" has — 

(a) in relation to England and Wales, the meaning given by section 36 of the Children Act 1989, 
 "hospital" means — 

(a) a hospital as defined by section 275 of the National Health Service Act 2006, or section 206 of the National Health Service (Wales) Act 2006;  or 

(b) any other establishment — 

(i) in England, in which any of the services listed in subsection (6) are provided;  and 

(ii) in Wales, which is a hospital within the meaning given by section 2(3) of the Care Standards Act 2000; 

 "independent clinic" has — 

(a), the meaning given by section 2 of the Care Standards Act 2000; 

"supervision order" has — 

(a) in relation to England and Wales, the meaning given by section 31(11) of the Children Act 1989;

"voluntary home" has — 

(a) in relation to England and Wales, the meaning given by section 60(3) of the Children Act 1989, 
  (6) The services referred to in paragraph (b)(i) of the definition of "hospital" are as follows — 

(a) medical treatment under anaesthesia or intravenously administered sedation; 
(b) dental treatment under general anaesthesia; 

(c) obstetric services and, in connection with childbirth, medical services; 

(d) termination of pregnancies; 

(e) cosmetic surgery, other than — 

(i) ear and body piercing; 

(ii) tattooing; 

(iii) the subcutaneous injection of a substance or substances into the skin for cosmetic purposes;  or 

(iv) the removal of hair roots or small blemishes on the skin by the application of heat using an electric current. 

Few cases will present a problem when it comes to proving the trust element as it is assumed he is in that position if he comes within S21. If D disputes he was in a position of trust, he will need to adduce evidence to this effect then the Crown will need to prove he does come within S21. If in doubt and you prosecute, add the equivalent non-breach of trust count.

S16. Abuse of position of trust:  sexual activity with a child

(1) A person aged 18 or over (A) commits an offence if —

(a) he intentionally touches another person (B), 

(b) the touching is sexual,

(c) A is in a position of trust in relation to B,

(d) where subsection (2) applies, A knows or could reasonably be expected to know of the circumstances by virtue of which he is in a position of trust in relation to B, and

(e) either — 

(i) B is under 18 and A does not reasonably believe that B is 18 or over, or 
(ii) B is under 13.

(2) This subsection applies where A — 

(a) is in a position of trust in relation to B by virtue of circumstances within section 21(2), (3), (4) or (5), and 

(b) is not in such a position of trust by virtue of other circumstances. 

(3) Where in proceedings for an offence under this section it is proved that the other person was under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed it. 

(4) Where in proceedings for an offence under this section — 

(a) it is proved that the defendant was in a position of trust in relation to the other person by virtue of circumstances within section 21(2), (3), (4) or (5), and 

(b) it is not proved that he was in such a position of trust by virtue of other circumstances, 

it is to be taken that the defendant knew or could reasonably have been expected to know of the circumstances by virtue of which he was in such a position of trust unless sufficient evidence is adduced to raise an issue as to whether he knew or could reasonably have been expected to know of those circumstances. 

(5) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years.


Points to prove
V is under 18 –not 16 or 13 as for the previous offences

Mens rea-intent to commit the unlawful act

D is in a position of trust as per S21
D is assumed to know V is under 18 unless he can raise evidence sufficient to allow the judge to leave the matter to the jury

Likewise D is assumed to know he holds a position of trust

Defences

S23 and 24 exclude certain activities from the scope of the Act where the parties are legally married or the sexual relationship pre-dates the position of trust coming into existence.

S 23-Sections 16 to 19:  exception for spouses and civil partners 

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 16 to 19 against another person (B) is not an offence under that section if at the time — 

(a) B is 16 or over, and

(b) A and B are lawfully married or civil partners of each other. 

(2) In proceedings for such an offence it is for the defendant to prove that A and B were at the time lawfully married or civil partners of each other.

S24- Sections 16 to 19:  sexual relationships which pre-date position of trust

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 16 to 19 against another person (B) is not an offence under that section if, immediately before the position of trust arose, a sexual relationship existed between A and B. 

(2) Subsection (1) does not apply if at that time sexual intercourse between A and B would have been unlawful. 

(3) In proceedings for an offence under any of sections 16 to 19 it is for the defendant to prove that such a relationship existed at that time.
Mode of trial and sentence

Either-way and a maximum of 5 years’ imprisonment.

The other offences under this part of the Act are:- 
S 17 Abuse of position of trust:  causing or inciting a child to engage in sexual activity

S 18 Abuse of position of trust:  sexual activity in the presence of a child

S 19 Abuse of position of trust:  causing a child to watch a sexual act
They carry the same sentence as S16.

Familial sex offences with children-section 25-26
These offences are a repeat of earlier ones but in a family setting. 
What amounts to a family relationship for the purposes of S25-26?

S 27 Family relationships

(1) The relation of one person (A) to another (B) is within this section if — 

(a) it is within any of subsections (2) to (4), or 

(b) it would be within one of those subsections but for section 39 of the Adoption Act 1976 or section 67 of the Adoption and Children Act 2002  (status conferred by adoption). 

(2) The relation of A to B is within this subsection if — 

(a) one of them is the other's parent, grandparent, brother, sister, half- brother, half-sister, aunt or uncle, or 

(b) A is or has been B's foster parent.

(3) The relation of A to B is within this subsection if A and B live or have lived in the same household, or A is or has been regularly involved in caring for, training, supervising or being in sole charge of B, and — 

(a) one of them is or has been the other's step-parent, 

(b) A and B are cousins,

(c) one  of them is or has been the other's stepbrother or stepsister, or

(d) the parent or present or former foster parent of one of them is or has been the other's foster parent. 

(4) The relation of A to B is within this subsection if — 

(a) A and B live in the same household, and 

(b) A is regularly involved in caring for, training, supervising or being in sole charge of B. 

(5) For the purposes of this section — 

(a) "aunt" means the sister or half-sister of a person's parent, and "uncle" has a corresponding meaning; 

(b) "cousin" means the child of an aunt or uncle;

(c) a person is a child's foster parent if — 

(i) he is a person with whom the child has been placed under section 23(2)(a) or 59(1)(a) of the Children Act 1989  (fostering for local authority or voluntary organisation), or

 (i) he is a person with whom the child has been placed under section 22C of the Children Act 1989 in a placement falling within subsection (6)(a) or (b) of that section (placement with local authority foster parent), 

(ia) he is a person with whom the child has been placed under section 59(1)(a) of that Act (placement by voluntary organisation), 

(ii) he fosters the child privately, within the meaning given by section 66(1)(b) of that Act

(d) a person is another's partner (whether they are of different sexes or the same sex) if they live together as partners in an enduring family relationship; 

 (e) "step-parent" includes a parent's partner and "stepbrother" and "stepsister" include the child of a parent's partner.


The offences
S25 Sexual activity with a child family member

(1) A person (A) commits an offence if — 

(a) he intentionally touches another person (B), 

(b) the touching is sexual, 

(c) the relation of A to B is within section 27, 

(d) A knows or could reasonably be expected to know that his relation to B is of a description falling within that section, and 

(e) either — 

(i) B is under 18 and A does not reasonably believe that B is 18 or over, or 

(ii) B is under 13. 

(2) Where in proceedings for an offence under this section it is proved that the other person was under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed it.

(3) Where in proceedings for an offence under this section it is proved that the relation of the defendant to the other person was of a description falling within section 27, it is to be taken that the defendant knew or could reasonably have been expected to know that his relation to the other person was of that description unless sufficient evidence is adduced to raise an issue as to whether he knew or could reasonably have been expected to know that it was.
(4) A person guilty of an offence under this section, if aged 18 or over at the time of the offence, is liable — 

(a) where subsection (6) applies, on conviction on indictment to imprisonment for a term not exceeding 14 years; 

(b) in any other case — 

(i) on summary conviction, to imprisonment for a term not exceeding  6 months or a fine not exceeding the statutory maximum or both; 

(ii) on conviction on indictment, to imprisonment for a term not exceeding 14 years. 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years. 

(6) This subsection applies where the touching involved — 

(a) penetration of B's anus or vagina with a part of A's body or anything else, 

(b) penetration of B's mouth with A's penis, 

(c) penetration of A's anus or vagina with a part of B's body, or 

(d) penetration of A's mouth with B's penis.

Points to prove

Mens rea –intent a for S9

The familial relationship as per S27
D is abused to know V is under 18 or 13 
D is assumed to know he holds the requisite family relationship.
 Defences

S 28 Sections 25 and 26:  exception for spouses and civil partners 
(1) Conduct by a person (A) which would otherwise be an offence under section 25 or 26 against another person (B) is not an offence under that section if at the time — 

(a) B is 16 or over, and 

(b) A and B are lawfully married or civil partners of each other. 

(2) In proceedings for such an offence it is for the defendant to prove that A and B were at the time lawfully married or civil partners of each other.


s 29 Sections 25 and 26:  sexual relationships which pre-date family relationships

(1) Conduct by a person (A) which would otherwise be an offence under section 25 or 26 against another person (B) is not an offence under that section if —

(a) the relation of A to B is not within subsection (2) of section 27,

(b)  it would not be within that subsection if  section 39 of the Adoption Act 1976 or  section 67 of the Adoption and Children Act 2002 did not apply, and 

(c)  immediately before the relation of A to B first became such as to fall within section 27, a sexual relationship existed between A and B. 

(2) Subsection (1) does not apply if at the time referred to in subsection (1)(c) sexual intercourse between A and B would have been unlawful.

(3) In proceedings for an offence under section 25 or 26 it is for the defendant to prove the matters mentioned in subsection (1)(a) to (c).
S 26 Inciting a child family member to engage in sexual activity

(1) A person (A) commits an offence if — 

(a) he intentionally incites another person (B) to touch, or allow himself to be touched by, A, 

(b) the touching is sexual, 

(c) the relation of A to B is within section 27, 

(d) A knows or could reasonably be expected to know that his relation to B is of a description falling within that section, and 
(e) either — 

(i) B is under 18 and A does not reasonably believe that B is 18 or over, or 

(ii) B is under 13. 

(2) Where in proceedings for an offence under this section it is proved that the other person was under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or over unless sufficient evidence is adduced to raise an issue as to whether he reasonably believed it. 

(3) Where in proceedings for an offence under this section it is proved that the relation of the defendant to the other person was of a description falling within section 27, it is to be taken that the defendant knew or could reasonably have been expected to know that his relation to the other person was of that description unless sufficient evidence is adduced to raise an issue as to whether he knew or could reasonably have been expected to know that it was. 

(4) A person guilty of an offence under this section, if he was aged 18 or over at the time of the offence, is liable — 

(a) where subsection (6) applies, on conviction on indictment to imprisonment for a term not exceeding 14 years; 

(b) in any other case — 

(i) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(ii) on conviction on indictment, to imprisonment for a term not exceeding 14 years. 

(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years. 

(6) This subsection applies where the touching to which the incitement related involved — 

(a) penetration of B's anus or vagina with a part of A's body or anything else, 

(b) penetration of B's mouth with A's penis, 

(c) penetration of A's anus or vagina with a part of B's body, or 

(d) penetration of A's mouth with B's penis.
Points to prove
The mens rea is intent

P must prove D’s knowledge as to age and rebut any argument to the contrary

D is presumed to know of the family relationship and bears the burden of proving he either did not know or could not have been reasonably expected to know.

The sexual activity is as per the offences already outlined.
Mode of trial
The offence is Either-Way and carries a maximum of 14 years on indictment where D is 18 or over at the time of commission and the offence relates to subsection 6 otherwise the maximum on indictment becomes 5 years. 
Offences against those with a mental disorder which impedes choice

Sections 30-33 create offences committed against those whose mental problems mean they cannot truly consent. The actus reus is that of S3-sexual assault/ S4- sexual activity without consent/ S10 causing or inciting sexual activity, S  11-engaging in sexual activity in the presence of such a person and causing such a person to watch sexual activity under S 12.

S30. Sexual activity with a person with a mental disorder impeding choice

(1) A person (A) commits an offence if — 

(a) he intentionally touches another person (B), 
(b) the touching is sexual, 

(c) B is unable to refuse because of or for a reason related to a mental disorder, and 

(d) A knows or could reasonably be expected to know that B has a mental disorder and that because of it or for a reason related to it B is likely to be unable to refuse. 

(2) B is unable to refuse if — 

(a) he lacks the capacity to choose whether to agree to the touching (whether because he lacks sufficient understanding of the nature or reasonably foreseeable consequences of what is being done, or for any other reason), or 

(b) he is unable to communicate such a choice to A. 

(3) A person guilty of an offence under this section, if the touching involved — 

(a) penetration of B's anus or vagina with a part of A's body or anything else, 

(b) penetration of B's mouth with A's penis, 

(c) penetration of A's anus or vagina with a part of B's body, or 

(d) penetration of A's mouth with B's penis, 

is liable, on conviction on indictment, to imprisonment for life. 

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years

Mental disorder

R v Cooper [2010] 1 Cr App R 7 HL
Whilst each case will turn on its facts to a large extent the CA considered the issue of lack of capacity and mental disorder and gave the following guidance-

(i) a lack of capacity to choose may be person or situation specific

 (ii) an irrational fear that prevents the exercise of choice may be equated with a lack of capacity to choose, and 

(iii) it is not necessary, for the case to be brought within subsection (2)(b), that the complainant should be physically unable to communicate by reason of his mental disorder;  

Alternatively, a person would be unable to refuse if through mental disorder he or she was unable to communicate such a choice to the defendant.

The court noted that a person consents to sex not for all time but approaches every situation on a one –by –one basis. The freedom to consent and the capacity are critical. Where a person understands what is going on the phrase “for any other reason” is wide enough to cover the position where V lacks the ability to make an informed choice. Where there is an inability to communicate by speech rooted in a mental disorder or disability, this suffices for ss2.
Hulme v DPP 170 JP 598 DC

V, female, aged 27, had cerebral palsy and a much reduced mental age. Although she had the power of speech, her disorder prevented her from communicating as well as a normal woman of her age.
Held- V was “unable to communicate within S 30(2) of the 2003 Act thus was, “unable to refuse” the sexual touching “because of or for a reason related to a mental disorder” within ss (1) 
Points to prove-

Mens rea –intent

Sexual activity

Knowledge of V’s mental disorder under ss (1)(d)-not difficult to prove in practice as when the jury see V ,the issue is usually immediately recognisable to them thus ought to have been to D.

Mode of trial

The offence is Either-Way and carries 14 years on conviction on indictment unless the offence comprised an act under SS(3) when it carries a maximum of life and is Indictable –only.

The other offences here are

S31 Causing or inciting a person, with a mental disorder impeding choice, to engage in sexual activity-Either -Way, maximum 14 years
S32 Engaging in sexual activity in the presence of a person with a mental disorder impeding choice-Either-way, maximum 10 years.
S 33 Causing a person, with a mental disorder impeding choice, to watch a sexual act –Either-Way, maximum 10 years

S34-37 contain provisions to criminalise those who try to secure sexual activity by means of pressure on V, knowing V has a mental disorder.

S34 Inducement, threat or deception to procure sexual activity with a person with a mental disorder

A person (A) commits an offence if — 

(a) with the agreement of another person (B) he intentionally touches that person, 

(b) the touching is sexual, 

(c) A obtains B's agreement by means of an inducement offered or given, a threat made or a deception practised by A for that purpose,

(d) B has a mental disorder, and 

(e) A knows or could reasonably be expected to know that B has a mental disorder. 

(2) A person guilty of an offence under this section, if the touching involved —

(a) penetration of B's anus or vagina with a part of A's body or anything else, 

(b) penetration of B's mouth with A's penis,

(c) penetration of A's anus or vagina with a part of B's body, or

(d) penetration of A's mouth with B's penis, 

is liable, on conviction on indictment, to imprisonment for life. 

(3) Unless subsection (2) applies, a person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years.

Points to prove

Mens rea –intent re: the sexual act

Making an inducement or threat or perpetrating a deception to obtain consent for the sexual act

The actus reus of the sexual act

Mode of trial

Either-way and 14 years maximum on indictment unless an act within ss(2) has occurred in which case the offence becomes indictable-only and carries life.

The following other offences exist here, recycling the other forms of offending under  S10 causing or inciting sexual activity, S  11-engaging in sexual activity in the presence of such a person and causing such a person to watch sexual activity under S 12-

S35 Causing a person with a mental disorder to engage in or agree to engage in sexual activity by inducement, threat or deception

S36 Engaging in sexual activity in the presence, procured by inducement, threat or deception, of a person with a mental disorder

S37 Causing a person with a mental disorder to watch a sexual act by inducement, threat or deception

Sentence is as per S34.

AG’s Ref (No35 of 2010) (R v M (Edward) [2011] 1 Cr App R(S) CA
D had a relationship with A, a mother. He then transferred his attention s to A’s daughter, B, (aged 30)who had serious learning and other difficulties. That lasted a year during which the 67 year old D, of good character, treated the complainant “like a sex toy”. He pleaded after the jury had been sworn in, following the arrival of his own expert’s report about the nature of B’s disabilities.  6 years on sentence increased to 9.
The court also questioned whether discount for a late plea could be justified by D waiting fo rlegal advice.

Also see R V Johnson [2011] 1 Cr App R (S) 581(97)

Offences by care workers against people with a mental disorder SS38-44
The offences repeat the ingredients at S of S3-sexual assault/ S4- sexual activity without consent/ S10 causing or inciting sexual activity, S  11-engaging in sexual activity in the presence of such a person and causing such a person to watch sexual activity under S 12.

The offences are:-

S 38 Care workers:  sexual activity with a person with a mental disorder 

S 39 Care workers:  causing or inciting sexual activity

S 40 Care workers:  sexual activity in the presence of a person with a mental disorder

S 41 Care workers:  causing a person with a mental disorder to watch a sexual act

S 42 Care workers:  interpretation

(1) For the purposes of sections 38 to 41, a person (A) is involved in the care of another person (B) in a way that falls within this section if any of subsections (2) to (4) applies.

(2) This subsection applies if —

(a) B is accommodated and cared for in a care home, community home, voluntary home or children's home, and 

(b) A has functions to perform in the home in the course of employment which have brought him or are likely to bring him into regular face to face contact with B. 

[(3) This subsection applies if B is a patient for whom services are provided — 

(a) by a National Health Service body or an independent medical agency; 

(b) in an independent hospital;  or 

(c) in Wales, in an independent clinic, 

and A has functions to perform for the body or agency or in the hospital or clinic in the course of employment which have brought A or are likely to bring A into regular face to face contact with B. 

(4) This subsection applies if A —

(a) is, whether or not in the course of employment, a provider of care, assistance or services to B in connection with B's mental disorder, and

(b) as such, has had or is likely to have regular face to face contact with B. 

(5) In this section — 

"care home" means an establishment which is a care home for the purposes of the Care Standards Act 2000 (c. 14); 

"children's home" has the meaning given by section 1 of that Act; 

"community home" has the meaning given by section 53 of the Children Act 1989 ); 

"employment" means any employment, whether paid or unpaid and whether under a contract of service or apprenticeship, under a contract for services, or otherwise than under a contract; 

 "independent clinic" has the meaning given by section 2 of the Care Standards Act 2000; 

"independent hospital" — 

(a) in England, means — 

(i) a hospital as defined by section 275 of the National Health Service Act 2006 that is not a health service hospital as defined by that section;  or 

(ii) any other establishment in which any of the services listed in section 22(6) are provided and which is not a health service hospital as so defined;  and 

(b) in Wales, has the meaning given by section 2 of the Care Standards Act 2000; 

"independent medical agency" means an undertaking (not being an independent hospital, or in Wales an independent clinic) which consists of or includes the provision of services by medical practitioners; 

"National Health Service body" means — 

(a) a Health Authority, 

(b) a National Health Service trust, 

(c) a Primary Care Trust, or 

(d) a Special Health Authority; 

"voluntary home" has the meaning given by section 60(3) of the Children Act 1989.

(6) In subsection (5), in the definition of "independent medical agency", "undertaking" includes any business or profession and — 

(a) in relation to a public or local authority, includes the exercise of any functions of that authority;  and 

(b) in relation to any other body of persons, whether corporate or unincorporated, includes any of the activities of that body. 
Points to prove

The mens rea –intent re: the sexual activity

The actus reus of the sexual act

The mental disorder of V

D is assumed to know v has a mental disorder but this may need to be rebutted

D’s status as a care worker

Rebuttal of either statutory defence if necessary

Defences
S 43 Sections 38 to 41- exceptions for spouses and civil partners 

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 38 to 41 against another person (B) is not an offence under that section if at the time — 

(a) B is 16 or over, and 

(b) A and B are lawfully married or civil partners of each other. 
(2) In proceedings for such an offence it is for the defendant to prove that A and B were at the time lawfully married or civil partners of each other.
S 44 Sections 38 to 41:  sexual relationships which pre-date care relationships

(1) Conduct by a person (A) which would otherwise be an offence under any of sections 38 to 41 against another person (B) is not an offence under that section if, immediately before A became involved in B's care in a way that falls within section 42, a sexual relationship existed between A and B. 

(2) Subsection (1) does not apply if at that time sexual intercourse between A and B would have been unlawful.

(3) In proceedings for an offence under any of sections 38 to 41 it is for the defendant to prove that such a relationship existed at that time.


Note the burden is on D to prove the existence of the relationship pre-dates the point where the sexual activity would otherwise have become criminal.

Mode of trial
 S38-Either-Way , maximum 10 years unless an act of penetration occurs in which case the offence becomes indictable-only and carries life.
S39- Either-Way- as per S38

S40- Either-Way as per S38 save maximum 7 years on conviction if not indictable –only

S41-Either-Way –as per S40 unless indictable- only.
SS 47-54 Prostitution and pornography involving children

There are several older offences relating to prostitution and brothels under various Acts of parliament but they are now rarely used as the 20003 applies in nearly every case now. Always remember S41 YJCEA 1999 when dealing with sex workers in cross-exam-it is rarely open to the defence to suggest V’s trade makes it more likely he or she consented to what happened next.
S47 Paying for the sexual services of a child

(1) A person (A) commits an offence if — 

(a) he intentionally obtains for himself the sexual services of another person (B), 

(b) before obtaining those services, he has made or promised payment for those services to B or a third person, or knows that another person has made or promised such a payment, 
and 

(c) either — 

(i) B is under 18, and A does not reasonably believe that B is 18 or over, or 

(ii) B is under 13.

(2) In this section, "payment" means any financial advantage, including the discharge of an obligation to pay or the provision of goods or services (including sexual services) gratuitously or at a discount.

(3) A person guilty of an offence under this section against a person under 13, where subsection (6) applies, is liable on conviction on indictment to imprisonment for life. 

(4) Unless subsection (3) applies, a person guilty of an offence under this section against a person under 16 is liable — 

(a) where subsection (6) applies, on conviction on indictment, to imprisonment for a term not exceeding 14 years; 

(b) in any other case — 

(i) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both;  

(ii) on conviction on indictment, to imprisonment for a term not exceeding 14 years. 

(5) Unless subsection (3) or (4) applies, a person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 7 years.

(6) This subsection applies where the offence involved — 

(a) penetration of B's anus or vagina with a part of A's body or anything else, 

(b) penetration of B's mouth with A's penis, 

(c) penetration of A's anus or vagina with a part of B's body or by B with anything else, or 

(d) penetration of A's mouth with B's penis. 

Points to prove

Mens rea –intent to obtain the sexual services concerned

Making or promising payment or acting in the knowledge this has/ will occur

Belief in V’s age being 18 or over

Actus reus- the agreement at SS (1) (b)

The services are sexual –but “service “is not defined under the SOA 2003. Does it include paying £50 to an under-age lap dancer? Or to a 14 year old posing nude for a still if painting? Or a page 3 girl aged 17?

The fact V is under 18 (previously the age was 16) 

Or the fact V is under 13 

Note the definition of “payment” under ss(2)

 Mode of trial

The offence is Either-Way –maximum 14 years on indictment unless penetration has occurred in which case the offence becomes indictable-only and carries life as a maximum. Likewise if V is under 13, the matter is triable only on indictment and carries life. But if V is 16-18 and no penetration occurred the offence carries a maximum of 7 years. It is important to prove age if prosecuting as it may dictate sentence.
Where V is under 16, P may prefer to bring a charge under the earlier provisions of the Act or add it as an alternative court.
S 48 Causing or inciting child prostitution or pornography

(1) A person (A) commits an offence if — 
(a) he intentionally causes or incites another person (B) to become a prostitute, or to be involved in pornography, in any part of the world, and 

(b) either —

(i) B is under 18, and A does not reasonably believe that B is 18 or over, or

(ii) B is under 13.

(2) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years.

This offence targets the middle man or pimp. It is useful when dealing with gangs trafficking children and holding them in brothels. Note its worldwide jurisdiction at ss (1) (a).
Points to prove

Mens rea –intent to cause or incite
Age and belief
V becomes a prostitute/ becomes involved in pornography.

Mode of trial 

Either –way, with a maximum of 14 years on indictment.

S 49 Controlling a child prostitute or a child involved in pornography

(1) A person (A) commits an offence if — 

(a) he intentionally controls any of the activities of another person (B) relating to B's prostitution or involvement in pornography in any part of the world, and 

(b) either — 

(i) B is under 18, and A does not reasonably believe that B is 18 or over, or 

(ii) B is under 13. 

(2) A person guilty of an offence under this section is liable — 

-(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not  exceeding the statutory maximum or both; 

-(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years.

This offence again comes in useful when dealing with people trafficking in brothels and activities centred around the production of indecent images .Note jurisdiction is worldwide.

Points to prove

Mens rea –intent to control V

Age/knowledge

Unlawful activity
Mode of trial

Either-way and a maximum of 14 years on indictment.
S 50 Arranging or facilitating child prostitution or pornography

(1) A person (A) commits an offence if — 

(a) he intentionally arranges or facilitates the prostitution or involvement in pornography in any part of the world of another person (B), and 

(b) either — 

(i) B is under 18, and A does not reasonably believe that B is 18 or over, or 

(ii) B is under 13. 

(2) A person guilty of an offence under this section is liable —

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both;

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years.

This offence completes the set designed to criminalise the activities around prostitution and pornography of children.

Points to prove

Mens rea- intent to arrange or facilitate 

Involvement in prostitution or pornography

Age/knowledge

Mode of trial

Either-Way with a maximum of 14 years on indictment.

S 51 Sections 48 to 50:  interpretation

(1) For the purposes of sections 48 to 50, a person is involved in pornography if an indecent image of that person is recorded; and similar expressions, and "pornography", are to be interpreted accordingly. 

(2) In those sections "prostitute" means a person (A) who, on at least one occasion and whether or not compelled to do so, offers or provides sexual services to another person in return for payment or a promise of payment to A or a third person;  and "prostitution" is to be interpreted accordingly.

(3) In subsection (2), "payment" means any financial advantage, including the discharge of an obligation to pay or the provision of goods or services (including sexual services) gratuitously or at a discount.

Exploitation of prostitution

Engaging in prostitution by itself is not a crime but many of the activities around it are. The Crown’s problem here is normally the unwillingness of V to co-operate with a prosecution.  S51 A is summary –only so you will only see it in the Crown court if it is the subject of an appeal.

S51A Soliciting 

(1) It is an offence for a person in a street or public place to solicit another (B) for the purpose of obtaining B's sexual services as a prostitute. 

(2) The reference to a person in a street or public place includes a person in a vehicle in a street or public place. 

(3) A person guilty of an offence under this section is liable on summary conviction to a fine not exceeding level 3 on the standard scale. 

(4) In this section "street" has the meaning given by section 1(4) of the Street Offences Act 1959. 
This offence targets kerb crawlers.
Points to prove

Mens rea –soliciting sexual services of a prostitute

Street/ public place- S1 (4) “For the purposes of this section “street” includes any bridge, road, lane, footway, subway, square, court, alley or passage, whether a thoroughfare or not, which is for the time being open to the public; and the doorways and entrances of premises abutting on a street (as hereinbefore defined), and any ground adjoining and open to a street, shall be treated as forming part of the street.”

Mode of trial
Summary only, level 3 fine.

S52 Causing or inciting prostitution for gain

(1) A person commits an offence if — 

(a) he intentionally causes or incites another person to become a prostitute in any part of the world, and 

(b) he does so for or in the expectation of gain for himself or a third person. 

(2) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 7 years.

This offence mimics S48 save this section targets those involved with adult prostitutes.

S 53 Controlling prostitution for gain

(1) A person commits an offence if — 

(a) he intentionally controls any of the activities of another person relating to that person's prostitution in any part of the world, and 

(b) he does so for or in the expectation of gain for himself or a third person. 

(2) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding  6months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 7 years.

This offence replicates S49 save in an adult setting.  

“Control”

R v Massey [2007] EWCA Crim 2664
Para 22
   “Although, as we have stressed, we do not seek to substitute alternative words for the word "control” which Parliament has used, our approach to the interpretation of the word in its statutory content is consistent also with its ordinary English usage.  The Concise Oxford Dictionary defines "in control of" as "directing an activity". It defines the noun "control" as "power of directing, command". By contrast, it does not include the words "compel, force or coerce", although they would doubtless be forms of control.”

R v Carroll [2011] 1 Cr App R (S) 694 (119) CA
Ds ran brothels in Ireland but fled the police there and started up business in Wales. Prostitutes were moved around a network of brothels whether they objected or not, worked when told and were given little chance to earn money of their own. Some of the women had been trafficked thus had to pay their traffickers (not the defendants)vast sums, many of the women were described as “vulnerable”.

Huge profits were made and the intervening arrests in Ireland did not stop the offending. The money –laundering added substantially to the defendants’ culpability. Other aggravating features included- size of the conspiracy to control prostitutes, the immense profits( nearly £¾ million over 3 years), the fact the arrest in Ireland did not deter the offenders, ignoring the risk of violence or treat of force if the women were not compliant.

Sentences of 5 years –conspiracy to control prostitution and two years’ concurrent for money –laundering not excessive. Late Guilty pleas.

S53A Paying for sexual services of a prostitute subjected to force etc. 

 (1) A person (A) commits an offence if —
(a) A makes or promises payment for the sexual services of a prostitute (B)
(b) a third person (C) has engaged in exploitative conduct of a kind likely to induce or encourage B to provide the sexual services for which A has made or promised payment, and 

(c) C engaged in that conduct for or in the expectation of gain for C or another person (apart from A or B). 

(2) The following are irrelevant —
(a) where in the world the sexual services are to be provided and whether those services are provided, 

(b) whether A is, or ought to be, aware that C has engaged in exploitative conduct. 

(3) C engages in exploitative conduct if —
(a) C uses force, threats (whether or not relating to violence) or any other form of coercion, or 

(b) C practises any form of deception. 

(4) A person guilty of an offence under this section is liable on summary conviction to a fine not exceeding level 3 on the standard scale. 

This offence overlaps –in some circumstances –with rape where non-consensual penetration occurs or other sexual offences but is unusually summary –only so will generally only appear in the Crown Court as the subject of an appeal.
S 54 sections 51A to 53A :  interpretation

(1) In sections 52, 53 and 53A , "gain" means — 

(a) any financial advantage, including the discharge of an obligation to pay or the provision of goods or services (including sexual services) gratuitously or at a discount;  or 

(b) the goodwill of any person which is or appears likely, in time, to bring financial advantage. 

(2) sections 51A, 52, 53 and 53A  "prostitute" and "prostitution" have the meaning given by section 51(2).

 (3) In section 53A "payment" has the meaning given by section 51(3). 
Trafficking

Trafficking cases are normally sizable undertakings with many defendants and you are unlikely to deal with one until you have a lot of flying hours under your belt. You may find you are asked to do Mentions or otherwise hold a brief for some of the other serious sex offences however. The cases are not common.

Preparatory offences

The next group offences criminalise activities designed to bring about the commission of a sexual offence.

S 61 Administering a substance with intent

(1) A person commits an offence if he intentionally administers a substance to, or causes a substance to be taken by, another person (B) — 

(a) knowing that B does not consent, and 

(b) with the intention of stupefying or overpowering B, so as to enable any person to engage in a sexual activity that involves B. 

(2) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.

This targets the person who puts rohypnol and other like substances into women’s drinks in pubs and clubs.

Points to prove

Mens rea-Intention and knowledge V is not consenting to taking the substance

Intent that the substance will overcome V 

Administering a substance- note 2substance 2 is not defined thus will carry its everyday dictionary meaning.
Mode of trial

Either –way carrying a maximum of 10 years on indictment.  Clearly if D gets his way, an offence under the early part of the Act will have been committed.

S 62 Committing an offence with intent to commit a sexual offence

(1) A person commits an offence under this section if he commits any offence with the intention of committing a relevant sexual offence. 

(2) In this section, "relevant sexual offence" means any offence under this Part (including an offence of aiding, abetting, counselling or procuring such an offence). 

(3) A person guilty of an offence under this section is liable on conviction on indictment, where the offence is committed by kidnapping or false imprisonment, to imprisonment for life. 

(4) Unless subsection (3) applies, a person guilty of an offence under this section is liable —  

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.

 This section overlaps with attempt and other inchoate offences. Where D is clearly up to something but it cannot be proved what –beyond some sexual offence- charging this offence will be legitimate .

Points to prove
Mens rea –intent and ulterior intent

Proof of the primary offence being committed

Mode of trial 

This offence is Either -Way and carries a maximum of 10 years on conviction on indictment.

S63 Trespass with intent to commit a sexual offence

(1) A person commits an offence if — 

(a) he is a trespasser on any premises, 

(b) he intends to commit a relevant sexual offence on the premises, and 

(c) he knows that, or is reckless as to whether, he is a trespasser. 

(2) In this section — 
"premises" includes a structure or part of a structure; 

"relevant sexual offence" has the same meaning as in section 62; 
"structure" includes a tent, vehicle or vessel or other temporary or movable structure. 

(3) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years.

Trespass by itself is not a crime but an attack on V e.g. in her office or home will involve a trespass where D does not want to announce his presence or obtains entry he would not be given if he asked. Note the definition of “premises” which would include for example, a tent at a music festival, a caravan on a holiday park or a car parked in a deserted car park late at night.

 Points to prove

Mens rea –intent to commit the offence

Knowledge or reckless as to permission to be on the premises

Being a trespasser as a matter of fact

Mode of trial 

Either –Way, maximum of 10 years’ imprisonment on conviction.
Sex with an adult relative

The next two offences criminals sexual relations with an adult family member .P’s difficulty here will be obtaining a statement from V if the relationship is still in existence.


S64 Sex with an adult relative:  penetration

(1) A person aged 16 or over (A) (subject to subsection (3A) commits an offence if —

(a) he intentionally penetrates another person's vagina or anus with a part of his body or anything else, or penetrates another person's mouth with his penis, 

(b) the penetration is sexual, 

(c) the other person (B) is aged 18 or over, 

(d) A is related to B in a way mentioned in subsection (2), and 

(e) A knows or could reasonably be expected to know that he is related to B in that way. 

(2) The ways that A may be related to B are as parent, grandparent, child, grandchild, brother, sister, half-brother, half-sister, uncle, aunt, nephew or niece. 

(3) In subsection (2) —

(za) "parent" includes an adoptive parent;

(zb) "child" includes an adopted person within the meaning of Chapter 4 of Part 1 of the Adoption and Children Act 2002; 

(a) "uncle" means the brother of a person's parent, and "aunt" has a corresponding meaning; 

(b) "nephew" means the child of a person's brother or sister, and "niece" has a corresponding meaning. 

(3A) Where subsection (1) applies in a case where A is related to B as B’s child by virtue of subsection (3) (zb), A does not commit an offence under this section unless A is 18 or over. 

(4) Where in proceedings for an offence under this section it is proved that the defendant was related to the other person in any of those ways, it is to be taken that the defendant knew or could reasonably have been expected to know that he was related in that way unless sufficient evidence is adduced to raise an issue as to whether he knew or could reasonably have been expected to know that he was. 

(5) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years.

 (6) Nothing in —

(a) section 47 of the Adoption Act 1976 (which disapplies the status provisions in section 39 of that Act for the purposes of this section in relation to adoptions before 30 December 2005), or

(b) section 74 of the Adoption and Children Act 2002 (which disapplies the status provisions in section 67 of that Act for those purposes in relation to adoptions on or after that date),

is to be read as preventing the application of section 39 of the Adoption Act 1976 or section 67 of the Adoption and Children Act 2002 for the purposes of subsection (3)(za) and (zb) above. 
Points to prove

The offence replicates provisions at S25 and 26 save that here the offence is committed against or jointly with an adult relative.
Mens rea –intent
D is 18 or over

Penetration 

V is 18 or over 

V and D are related as defined by subsection (2)

D bears the burden of proof of rebutting the assumption he or she knows of the forbidden relationship.
Mode of trial 

Either-Way with a maximum two year sentence on conviction.

S65 Sex with an adult relative:  consenting to penetration

(1) A person aged 16 or over (A) (subject to subsection (3A)) commits an offence if —

(a) another person (B) penetrates A's vagina or anus with a part of B's body or anything else, or penetrates A's mouth with B's penis, 

(b) A consents to the penetration, 

(c) the penetration is sexual, 

(d) B is aged 18 or over, 

(e) A is related to B in a way mentioned in subsection (2), and

(f) A knows or could reasonably be expected to know that he is related to B in that way. 

(2) The ways that A may be related to B are as parent, grandparent, child, grandchild, brother, sister, half-brother, half-sister, uncle, aunt, nephew or niece. 

(3) In subsection (2) —

(za) "parent" includes an adoptive parent;

(zb) "child" includes an adopted person within the meaning of Chapter 4 of Part 1 of the Adoption and Children Act 2002; 

(a) "uncle" means the brother of a person's parent, and "aunt" has a corresponding meaning; 

(b) "nephew" means the child of a person's brother or sister, and "niece" has a corresponding meaning. 

(3A) Where subsection (1) applies in a case where A is related to B as B’s child by virtue of subsection (3)(zb), A does not commit an offence under this section unless A is 18 or over. 

(4) Where in proceedings for an offence under this section it is proved that the defendant was related to the other person in any of those ways, it is to be taken that the defendant knew or could reasonably have been expected to know that he was related in that way unless sufficient evidence is adduced to raise an issue as to whether he knew or could reasonably have been expected to know that he was. 

(5) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years.

(6) Nothing in —

(a) section 47 of the Adoption Act 1976 (which disapplies the status provisions in section 39 of that Act for the purposes of this section in relation to adoptions before 30 December 2005), or

(b) section 74 of the Adoption and Children Act 2002 (which disapplies the status provisions in section 67 of that Act for those purposes in relation to adoptions on or after that date),

is to be read as preventing the application of section 39 of the Adoption Act 1976 or section 67 of the Adoption and Children Act 2002 for the purposes of subsection (3)(za) and (zb) above. 

This offence criminalises the same acts as S64 save here V –who is actually the defendant here-consents-so P must prove consent. You would normally expect both parties to be jointly tried, one for the S64 offence and one for the S65 offence, subject to the ages meeting the statutory requirements.
S66 Exposure

(1) A person commits an offence if — 

(a) he intentionally exposes his genitals, and

(b) he intends that someone will see them and be caused alarm or distress. 

(2) A person guilty of an offence under this section is liable —

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years.



Known as “flashing” this offence is simply made out by proof of intentional exposure of the genitals, intending to cause alarm or harassment to  someone. The secondary intent is important as this preclude practical jokers –e.g.” mooners” from prosecution here although they may be charged with S5 Public Order Act 1986.

It is widely thought that the commission of a low grade offence such as flashing is an early indicator of worse to come. Expect a PSR if this is the court’s view. Most probation services have specialists writing reports for sex offenders. They assess risk of harm to the public and risk of re-offending critically using accepted academic tools such as OASyS. 

R v Abdulliah [2011] 1 Cr App R(S) 674 (114)) CA

Immediate custodial sentence imposed and upheld on A who exposed himself and masturbated near V1 and V2, following them on the two occasions they tried to get away from him.9 months’ custody.

This conduct went beyond simple exposure (he also spat on the arresting officer -3m for common assault concurrent) - he must have known how upset V1 and 2 were and seemed to enjoy the distress. Sentence 3 m higher than the top range suggested by the SGC but there were aggravating features here justifying the departure from the usual range.

Mode of trial

Either-Way, maximum 2 years’ imprisonment.

S67 Voyeurism

(1) A person commits an offence if — 

(a) for the purpose of obtaining sexual gratification, he observes another person doing a private act, and 

(b) he knows that the other person does not consent to being observed for his sexual gratification. 

(2) A person commits an offence if — 

(a) he operates equipment with the intention of enabling another person to observe, for the purpose of obtaining sexual gratification, a third person (B) doing a private act, and

(b) he knows that B does not consent to his operating equipment with that intention. 

(3) A person commits an offence if — 

(a) he records another person (B) doing a private act,

(b) he does so with the intention that he or a third person will, for the purpose of obtaining sexual gratification, look at an image of B doing the act, and 

(c) he knows that B does not consent to his recording the act with that intention. 

(4) A person commits an offence if he installs equipment, or constructs or adapts a structure or part of a structure, with the intention of enabling himself or another person to commit an offence under subsection (1). 

(5) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years.

S67 and 68 deal with those who spy on others for sexual gratification. There are 4 distinct offences here.
Points to prove

SS (1) mens rea-Knowledge of V’s lack of consent to being watched, purpose of sexual gratification

Observing the parts of the anatomy / other conduct at S68

SS (2) mens rea- lack of knowledge as to consent by V, intent to aid another observe acts under S68, furthering third party’s sexual gratification
Operating equipment

SS (3) mens rea-intent to show the images to himself or another, for the purpose of sexual gratification, knowledge as to V’s lack of consent

Recording a private act under S68

SS (4)-mens rea-intent to enable himself or another

Setting up etc equipment to record V’s act under S68

The term “breasts” does not apply to a man –see R v Basset [2009] 1 Cr App R 7 CA

Mode of trial
Either-way ,maximum of 2 years’ custody.
S68 Voyeurism:  interpretation

(1) For the purposes of section 67, a person is doing a private act if the person is in a place which, in the circumstances, would reasonably be expected to provide privacy, and — 

(a) the person's genitals, buttocks or breasts are exposed or covered only with underwear, 

(b) the person is using a lavatory, or 

(c) the person is doing a sexual act that is not of a kind ordinarily done in public. 

(2) In section 67, "structure" includes a tent, vehicle or vessel or other temporary or movable structure.
S69 Intercourse with an animal

(1) A person commits an offence if — 

(a) he intentionally performs an act of penetration with his penis, 

(b) what is penetrated is the vagina or anus of a living animal, and 

(c) he knows that, or is reckless as to whether, that is what is penetrated. 

(2) A person (A) commits an offence if — 

(a) A intentionally causes, or allows, A's vagina or anus to be penetrated,

(b) the penetration is by the penis of a living animal, and 

(c) A knows that, or is reckless as to whether, that is what A is being penetrated by. 

(3) A person guilty of an offence under this section is liable —

(a) on summary conviction, to imprisonment for a term not exceeding6  months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment to for a term not exceeding 2 years.

This is a rare offence but not unheard of.

Points to prove

Mens rea- intent to penetrate or be penetrated by an animal, recklessness as to what is penetrated

Penetration -as per S79 SOA 2003 ( normally attested to by a bystander or where D had video’d the act)

Mode of trial 

Either-way ,maximum 2 years’ imprisonment on indictment.

S70 Sexual penetration of a corpse

(1) A person commits an offence if — 

(a) he intentionally performs an act of penetration with a part of his body or anything else,

(b) what is penetrated is a part of the body of a dead person, 

(c) he knows that, or is reckless as to whether, that is what is penetrated, and

(d) the penetration is sexual. 

(2) A person guilty of an offence under this section is liable — 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not exceeding the statutory maximum or both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 2 years.

Again this is a rare occurrence but it does happen. Mortuaries seem to be a common location.

Points to prove

Mens rea –intent to penetrate, knowing or being reckless that this is occurring to the corpse

 Act of penetration for sexual purposes (thus precluding legitimate post- mortem exams or funerary practices)

Mode of trial

Either-way and a maximum of 2 years if convicted on indictment.

S71 Sexual activity in a public lavatory

(1) A person commits an offence if — 

(a) he is in a lavatory to which the public or a section of the public has or is permitted to have access, whether on payment or otherwise, 

(b) he intentionally engages in an activity, and 

(c) the activity is sexual. 

(2) For the purposes of this section, an activity is sexual if a reasonable person would, in all the circumstances but regardless of any person's purpose, consider it to be sexual. 

(3) A person guilty of an offence under this section is liable on summary conviction, to imprisonment for a term not exceeding  or a fine not exceeding level 5 on the standard scale or both.

Points to prove
Known as “cottaging” in some courts, the mens rea consists of intentionally engaging in sexual activity, sexual being defined not by s79 of this Act but by Subsection (2) of this provision.

	
	


P must prove D is in a lavatory.

Mode of trial 

Summary only and therefore only encountered in appeals.

Jurisdiction

S 72 Offences outside the United Kingdom

 (1) If —

(a) a United Kingdom national does an act in a country outside the United Kingdom, and

(b) the act, if done in England and Wales , would constitute a sexual offence to which this section applies,

the United Kingdom national is guilty in England and Wales  of that sexual offence.

(2) If —

(a) a United Kingdom resident does an act in a country outside the United Kingdom,

(b) the act constitutes an offence under the law in force in that country, and

(c) the act, if done in England and Wales, would constitute a sexual offence to which this section applies,

the United Kingdom resident is guilty in England and Wales  of that sexual offence.

(3) If —

(a) a person does an act in a country outside the United Kingdom at a time when the person was not a United Kingdom national or a United Kingdom resident,

(b) the act constituted an offence under the law in force in that country,

(c) the act, if done in England and Wales , would have constituted a sexual offence to which this section applies, and

(d) the person meets the residence or nationality condition at the relevant time,

proceedings may be brought against the person in England and Wales  for that sexual offence as if the person had done the act there.

(4) The person meets the residence or nationality condition at the relevant time if the person is a United Kingdom national or a United Kingdom resident at the time when the proceedings are brought.

(5) An act punishable under the law in force in any country constitutes an offence under that law for the purposes of subsections (2) and (3) however it is described in that law.

(6) The condition in subsection (2)(b) or (3)(b) is to be taken to be met unless, not later than rules of court may provide, the defendant serves on the prosecution a notice —

(a) stating that, on the facts as alleged with respect to the act in question, the condition is not in the defendant’s opinion met,

(b) showing the grounds for that opinion, and

(c) requiring the prosecution to prove that it is met.

(7) But the court, if it thinks fit, may permit the defendant to require the prosecution to prove that the condition is met without service of a notice under subsection (6).

(8) In the Crown Court the question whether the condition is met is to be decided by the judge alone.

(9) In this section —

"country" includes territory;

"United Kingdom national" means an individual who is —

(a) a British citizen, a British overseas territories citizen, a British National (Overseas) or a British Overseas citizen;

(b) a person who under the British Nationality Act 1981 is a British subject;  or

(c) a British protected person within the meaning of that Act;

"United Kingdom resident" means an individual who is resident in the United Kingdom.

(10) Schedule 2 lists the sexual offences to which this section applies. 

S72 allows for certain prosecutions of sex offences by UK nationals aboard. Note if D is a servicemen at the time of commission, this may sometimes only be dealt with by a Court Martial. Be alert to this issue.

S73 Exceptions to aiding, abetting and counselling

(1) A person is not guilty of aiding, abetting or counselling the commission against a child of an offence to which this section applies if he acts for the purpose of — 

(a) protecting the child from sexually transmitted infection, 

(b) protecting the physical safety of the child, 

(c) preventing the child from becoming pregnant, or 

(d) promoting the child's emotional well-being by the giving of advice, 

and not for the purpose of obtaining sexual gratification or for the purpose of causing or encouraging the activity constituting the offence or the child's participation in it. 

(2) This section applies to
(a) an offence under any of sections 5 to 7 (offences against children under 13); 

(b) an offence under section 9 (sexual activity with a child); 

(c) an offence under section 13 which would be an offence under section 9 if the offender were aged 18; 

(d) an offence under any of sections 16, 25, 30, 34 and 38 (sexual activity) against a person under 16. 

(3) This section does not affect any other enactment or any rule of law restricting the circumstances in which a person is guilty of aiding, abetting or counselling an offence under this Part.

S73 offers a defence to the offences listed at subsection (2) if D’s purpose in so acting was one of those listed at Subsection (1) (a)-(d)
Other offences 

Running a brothel s33 A SOA 1956- maximum 7 years’ imprisonment if convicted on indictment

Outraging public decency- contrary to common law, sentence at large if convicted on indictment      

Indecent images
There are four Acts of Parliament which criminalise dealings with indecent images. Whether you prosecute or defend, check the charge is the correct one. If P picks the wrong one, he will inevitably be given leave to amend the Indictment to plead the correct one as no injustice will be casued. 
Clients often plead ignorance of the existence of the images on their computers. Some argue the images must have been placed there. A fashionable defence in some quarters is to argue the PC was bought at acar boot sale etc with no history of the previous owner being known to the purchaser. These defences can often be rebutted by expert evidence –frequently from the Hi-Tech crime unit attached to the investigating force. They set out to identify the nature of the images and how they got there. Examination of the hard drvie will also show when the computer was used and it is then a process of illumination to identify who used it. This is often easy in the family home but where images are found on computers used by several people, it becomes harder to prove D was responsible but not always inmpossible. Remember, all P needs is a prima facie case to get to half- time.

 If defending you will need sight of the images via the police. If you have not seen the material by the time of PCMH, you should ask that the OIC attend court with the material. You will need to consider how you will take your client’s instructions in this situation as you require privacy and the police will not be happy to leave you and D with the evidence unsupervised. If P refuses access, your remedy is to seek a Stay-R v R(L) [2010] EWCA Crim 924
Protection of Children Act 1978

This is the oldest provision.
(1)It is an offence for a person—

(a)to take, or permit to be taken or to make, any indecent photograph or pseudo-photograph of a child . .; or

(b)to distribute or show such indecent photographs or pseudo-photographs; or

(c)to have in his possession such indecent photographs or pseudo-photographs, with a view to their being distributed or shown by himself or others; or

(d)to publish or cause to be published any advertisement likely to be understood as conveying that the advertiser distributes or shows such indecent photographs or pseudo-photographs, or intends to do so.

(2)For purposes of this Act, a person is to be regarded as distributing an indecent photograph or pseudo-photograph if he parts with possession of it to, or exposes or offers it for acquisition by, another person.

(3)Proceedings for an offence under this Act shall not be instituted except by or with the consent of the Director of Public Prosecutions.

(4)Where a person is charged with an offence under subsection (1)(b) or (c), it shall be a defence for him to prove—

(a)that he had a legitimate reason for distributing or showing the photographs or pseudo-photographs or (as the case may be) having them in his possession; or

(b)that he had not himself seen the photographs or pseudo-photographs and did not know, nor had any cause to suspect, them to be indecent.

(5)References in the Children and Young Persons Act 1933 (except in sections 15 and 99) to the offences mentioned in Schedule 1 to that Act shall include an offence under subsection (1)(a) above.

(6). .repealed
(7)In paragraph 1 of the Schedule of Visiting Forces Act 1952 (offences against the person in the case of which a member of a visiting force is in certain circumstances not liable to be tried by a United Kingdom court), after sub-paragraph (b)(viii) (inserted by the Sexual Offences Act 1956) there shall be added—

“(ix) section 1(1)(a) of the Protection of Children Act 1978”.

Points to prove

Mens rea- motive is irrelevant although it may hold probative value for one party-it is the nature of image and what is done with it which counts, subject to the statutory defence at S1A and 1B .it is D’s knowledge of his dealings with the image which P needs to prove. In so far as “taking” is concerned, it needs to be shown that D took the photo intending to do so and including the indecent content be included.
The actus reus of the offence can be committed by doing any of the following with an indecent photograph /pseudo-photograph

· Take or permit the taking

· Distribute or show

· Possess with a view to distributing  or showing to others

· Publish /cause to be published any advertisement likely to be understood as indicting d distributes or intends to distribute the forbidden photos.( see ss (20 for a definition of “distribute”)
Indecency

This is a question of fact for the jury although evidence of D’s motives or bad character may be useful in proving this ingredient.

Defences
Ss(4) affords a defence of legitimacy  e.g. a police officer showing images to the prosecuting lawyer for advice on charge, one expert showing another the photos at a court-ordered experts’ meeting.

Many defendants will try to invoke the second defence under this subsection- lack of knowledge. The burden is on D to prove this state of affairs and although there is no authority on the point, it is safe to assume the burden will be the legal one i.e. balance of probabilities, which P must then rebut. As noted above, a careful examination of D’s computer will normally provide rebuttal evidence or cause the Crown to reconsider their case. Given many suspects are traced because they use debit or credit cards to pay the image-provider, evidence from that organisation often aids P.

Marriage and other relationships
S1A creates a defence to taking or making an indecent image but not the other offences created here. The defence arises if D can prove-
· The child was over 16 when the image was made;
· D and V were married, civil partners or in an “enduring family relationship” at the time of the offence

· The defence does not apply if persons beyond D and V were in the photo

If an issue as to whether V consented to the photo, within the relationship, P must prove v did not consent and D did not reasonably believe V consented to the taking or making of the photo.
 If the offence is one under S1 (1) (b), it is a defence to show the photo was only shown or distributed to the child.

Where D is charged under S1 (1) (c), it is a defence if he can prove if he can adduce evidence to raise the possibility V 

· Consented to D’s possession go the photo

· Or that D reasonably believed in this state of affairs

· And ,where it is in issue that D possessed the photo with a view to showing or distributing it, D is entitled to be acquitted unless P proves

· V did not consent or,

· He did not reasonable believed V consented or

· The only person to whom D intended to show or distribute the image too was V.

Exception for criminal proceedings

A defence is provided for those handling indecent photos for law enforcement proceedings, investigating, detecting or preventing crime or for use in criminal proceedings. Academic research probably does not afford a defence (see Atkins v DPP; Goodland v DPP [2000] 2 Cr App R 248 DC) nor does curiosity.
Presumption of a child’s age

S2 creates a rebuttable presumption that the child in the picture is under 18.it is for D to rebut this presumption.
Mode of trial 

The offences are Either –Way and carry a maximum of 10 years on conviction on indictment.

Definitions and case law
Interpretation S7
 (1)The following subsections apply for the interpretation of this Act.

(2)References to an indecent photograph include an indecent film, a copy of an indecent photograph or film, and an indecent photograph comprised in a film.

(3)Photographs (including those comprised in a film) shall, if they show children and are indecent, be treated for all purposes of this Act as indecent photographs of children and so as respects pseudo-photographs.

 (4)References to a photograph include—

(a)the negative as well as the positive version; and

(b)data stored on a computer disc or by other electronic means which is capable of conversion into a photograph.

(5)“Film” includes any form of video-recording.

 (6)“Child”, subject to subsection (8), means a person under the age of 16.

(7)“Pseudo-photograph” means an image, whether made by computer-graphics or otherwise howsoever, which appears to be a photograph.

(8)If the impression conveyed by a pseudo-photograph is that the person shown is a child, the pseudo-photograph shall be treated for all purposes of this Act as showing a child and so shall a pseudo-photograph where the predominant impression conveyed is that the person shown is a child notwithstanding that some of the physical characteristics shown are those of an adult.

(9)References to an indecent pseudo-photograph include—

(a)a copy of an indecent pseudo-photograph; and

(b)data stored on a computer disc or by other electronic means which is capable of conversion into a pseudo-photograph.

Indecency

R v Stamford [1972] 2 QB 391, 56 Cr App R 398

Does it offend again the current standards of propriety?

R v Owen 86 Cr App R 291 CA

“Is this an indecent photo of a child?”

Pseudo –photographs

Goodland v DPP ante

An image made by placing two photos together amounts to a pseudo-photograph

R v Murray [2005] Crim LR 387 CA

A film which began life as a medical documentary became indecent when it was edited to home in on the child subject‘s genitals being examined and the commentary slowed down.

“Making”
R v Smith; R v Jayson [2002] EWCA Crim 683
Where D downloads an attachment to an email containing an indecent photo, he “makes” that photo for the purposes of the legislation if he intentionally downloads it in the knowledge it is indecent P does not need to show D did an act in order to save the photo.

Pop ups

Pop ups are (allegedly) unsolicited indecent child images which D professes to be surprised to receive.
 R v Harrison [2008] 1 Cr App R 387(29)CA

Where D accesses an adult pornographic went site and the indecent child photo is delivered to him by way of a pop up, he will be guilty under S1 (1) (a) of “making” where it is proved knew of the automatic pop up on that web site and that there was a likelihood the pop ups contained prohibited images under the law. 

In practice suspects frequently return to the same websites or web sites with similar titles or contents, making the guilty knowledge easier to prove.
S1 (1) (c) offences –
R v ET 163 JP 349 CA

There must be someone to whom D intends to show the picture-the fact the will or may look at it himself is not enough to bring about a conviction.
R v Dooley [2005] EWCA Crim 3093
D had 1000’s of indecent photos stored in 6 computer files. A file-sharing system existed making it possible for other members of the network to view D’s file contents. D was charged under S (1) (1) (c) - “, with a view to their being distributed or shown by himself or others”.
It was insufficient for P to prove people could or might access those files-it had to be proved that pen of the reasons –if not the sole reason for possession- was the view to showing others or distributing to others the indecent photos.

R v Fellows & Arnold [1997] Crim LR 524 CA

A gave B a password so B could access computer files –this could fall within the definition of “showing”.

Conspiracies and indecent photos

Paedophiles often share material and will search other like-minded people with a view to swapping images. Conspiracy to commit one of the offences under S1 will be a sensible charge but following R v Barker [1998] 5 Arch News 1 CA the conspirators must be proved to intend to distribute or show the images to a person or persons outside of the conspiracy. 
Criminal Justice Act 1988

 S160 criminalises possession of indecent photos or pseudo- photos and affords a similar defence to that available under 1A PCA 1978- marriage etc

Possession of indecent photograph of child
E+W
(1)Subject to subsection (1A), it is an offence for a person to have any indecent photograph or pseudo-photograph of a child. . . in his possession.

(2)Where a person is charged with an offence under subsection (1) above, it shall be a defence for him to prove—

(a)that he had a legitimate reason for having the photograph or pseudo-photograph in his possession; or

(b)that he had not himself seen the photograph or pseudo-photograph and did not know, nor had any cause to suspect, it to be indecent; or

(c)that the photograph or pseudo-photograph was sent to him without any prior request made by him or on his behalf and that he did not keep it for an unreasonable time.

 (2A)A person shall be liable on conviction on indictment of an offence under this section to imprisonment for a term not exceeding five years or a fine, or both.

(3)A person shall be liable on summary conviction of an offence under this section to imprisonment for a term not exceeding six months or] a fine not exceeding level 5 on the standard scale , or both.

(4)Sections 1(3), 2(3), 3 and 7 of the Protection of Children Act 1978 shall have effect as if any reference in them to that Act included a reference to this section.

Points to prove
Mens rea –possession 
Prove the photo or pseudo-photo is indecent and of a child (i.e. under 16)

Possession 

-Connotes knowledge 

R v Steele [1993] Crim LR298

The computer does not possess the images, the cache does.

R v Porter [2006] EWCA Crim 560

-“custody” or “control” is synonymous with possession. 
- where D had deleted the images he may still be regarded as having possession where he has the know-how to retrieve them. Likewise where the items had been deleted from a floppy disc –and presumably by analogy, any other storage device- mobile phone, iPod etc

Defences

These are self-explanatory – legitimate reason, lack of knowledge as to content and unsolicited- but note the onus on D, if relying on ss (2) (C) to show he did not retain the image for an unreasonable period of time.

Mode of trial

Either –way, maximum 5 years’ imprisonment.

Criminal Justice and immigration Act 2008

This legislation was enacted as technology has developed way beyond the law under the 1978 and 1988 Act thus creating whole new forms of images of an increasingly unpleasant nature. The law embraces images of adults and animals as well as children.

 S63 Possession of extreme pornographic imagesE+W+N.I.
(1)It is an offence for a person to be in possession of an extreme pornographic image.

(2)An “extreme pornographic image” is an image which is both—

(a)pornographic, and

(b)an extreme image.

(3)An image is “pornographic” if it is of such a nature that it must reasonably be assumed to have been produced solely or principally for the purpose of sexual arousal.

(4)Where (as found in the person's possession) an image forms part of a series of images, the question whether the image is of such a nature as is mentioned in subsection (3) is to be determined by reference to—

(a)the image itself, and

(b)(if the series of images is such as to be capable of providing a context for the image) the context in which it occurs in the series of images.

(5)So, for example, where—

(a)an image forms an integral part of a narrative constituted by a series of images, and

(b)having regard to those images as a whole, they are not of such a nature that they must reasonably be assumed to have been produced solely or principally for the purpose of sexual arousal,

the image may, by virtue of being part of that narrative, be found not to be pornographic, even though it might have been found to be pornographic if taken by itself.

(6)An “extreme image” is an image which—

(a)falls within subsection (7), and

(b)is grossly offensive, disgusting or otherwise of an obscene character.

(7)An image falls within this subsection if it portrays, in an explicit and realistic way, any of the following—

(a)an act which threatens a person's life,

(b)an act which results, or is likely to result, in serious injury to a person's anus, breasts or genitals,

(c)an act which involves sexual interference with a human corpse, or

(d)a person performing an act of intercourse or oral sex with an animal (whether dead or alive),

and a reasonable person looking at the image would think that any such person or animal was real.

(8)In this section “image” means—

(a)a moving or still image (produced by any means); or

(b)data (stored by any means) which is capable of conversion into an image within paragraph (a).

(9)In this section references to a part of the body include references to a part surgically constructed (in particular through gender reassignment surgery).

(10)Proceedings for an offence under this section may not be instituted—

(a)in England and Wales, except by or with the consent of the Director of Public Prosecutions; 

Points to prove
Mens rea –possession

Possession of an extreme pornographic image.
The characteristics of such an image are-

· Pornographic (ss2- reasonably assumed to be produced for the purpose of sexual arousal)
· Extreme (ss7- (a)an act which threatens a person's life,

· (b)an act which results, or is likely to result, in serious injury to a person's anus, breasts or genitals,

· (c)an act which involves sexual interference with a human corpse, or

· (d)a person performing an act of intercourse or oral sex with an animal (whether dead or alive),

· and a reasonable person looking at the image would think that any such person or animal was real.
· And (ss6(b))- grossly offensive, disgusting or otherwise obscene...
“Of an image”

Ss8 – (a) moving or still produced by any means or data stored however 

and (b) which can be converted into an image as described 

“Series of images”

Ss (4) and (5) - may or may not be pornographic depending upon the purpose where a sequence has been made of otherwise prohibited material –egg see R v Murray above.

Mode of trial

S67- either-way, maximum 3 years save where there is no contravention of SS63 (7)(a) or (b) in which case the maximum sentence is reduced to 2 years.
Defences

These are not automatic-D must bring himself within the ambit of the next section and not fall foul of ss(3)- extracted from the main body of the film etc and then used as an extreme pornographic image.

 S64 Exclusion of classified films etc.
E+W+N.I.
(1)Section 63 does not apply to excluded images.

(2)An “excluded image” is an image which forms part of a series of images contained in a recording of the whole or part of a classified work.

(3)But such an image is not an “excluded image” if—

(a)it is contained in a recording of an extract from a classified work, and

(b)it is of such a nature that it must reasonably be assumed to have been extracted (whether with or without other images) solely or principally for the purpose of sexual arousal.

(4)Where an extracted image is one of a series of images contained in the recording, the question whether the image is of such a nature as is mentioned in subsection (3)(b) is to be determined by reference to—

(a)the image itself, and

(b)(if the series of images is such as to be capable of providing a context for the image) the context in which it occurs in the series of images;

and section 63(5) applies in connection with determining that question as it applies in connection with determining whether an image is pornographic.

(5)In determining for the purposes of this section whether a recording is a recording of the whole or part of a classified work, any alteration attributable to—

(a)a defect caused for technical reasons or by inadvertence on the part of any person, or

(b)the inclusion in the recording of any extraneous material (such as advertisements),

is to be disregarded.

(6)Nothing in this section is to be taken as affecting any duty of a designated authority to have regard to section 63 (along with other enactments creating criminal offences) in determining whether a video work is suitable for a classification certificate to be issued in respect of it.

(7)In this section—

“classified work” means (subject to subsection (8)) a video work in respect of which a classification certificate has been issued by a designated authority (whether before or after the commencement of this section);

“classification certificate” and “video work” have the same meanings as in the Video Recordings Act 1984 (c. 39);

“designated authority” means an authority which has been designated by the Secretary of State under section 4 of that Act;

“extract” includes an extract consisting of a single image;

“image” and “pornographic” have the same meanings as in section 63;

“recording” means any disc, tape or other device capable of storing data electronically and from which images may be produced (by any means).

(8)Section 22(3) of the Video Recordings Act 1984 (effect of alterations) applies for the purposes of this section as it applies for the purposes of that Act.

S65 Defences: general
This reads as per the defences to s160 CJA 1988

E+W+N.I.
(1)Where a person is charged with an offence under section 63, it is a defence for the person to prove any of the matters mentioned in subsection (2).

(2)The matters are—

(a)that the person had a legitimate reason for being in possession of the image concerned;

(b)that the person had not seen the image concerned and did not know, nor had any cause to suspect, it to be an extreme pornographic image;

(c)that the person—

(i)was sent the image concerned without any prior request having been made by or on behalf of the person, and

(ii)did not keep it for an unreasonable time.

(3)In this section “extreme pornographic image” and “image” have the same meanings as in section 63

Other defences 

S65 mimics S160A CJA 1988

S65 Defences:  general

(1) Where a person is charged with an offence under section 63, it is a defence for the person to prove any of the matters mentioned in subsection (2). 

(2) The matters are — 

(a) that the person had a legitimate reason for being in possession of the image concerned; 

(b) that the person had not seen the image concerned and did not know, nor had any cause to suspect, it to be an extreme pornographic image; 

(c) that the person — 

(i) was sent the image concerned without any prior request having been made by or on behalf of the person, and 

(ii) did not keep it for an unreasonable time. 

(3) In this section "extreme pornographic image" and "image" have the same meanings as in section 63. 

S66 Defence:  participation in consensual acts

(1) This section applies where — 

(a) a person ("D") is charged with an offence under section 63, and 

(b) the offence relates to an image that portrays an act or acts within paragraphs (a) to (c) (but none within paragraph (d)) of subsection (7) of that section. 

(2) It is a defence for D to prove — 

(a) that D directly participated in the act or any of the acts portrayed, and 

(b) that the act or acts did not involve the infliction of any non-consensual harm on any person, and 

(c) if the image portrays an act within section 63(7)(c), that what is portrayed as a human corpse was not in fact a corpse. 

(3) For the purposes of this section harm inflicted on a person is "non-consensual" harm if — 

(a) the harm is of such a nature that the person cannot, in law, consent to it being inflicted on himself or herself;  or 

(b) where the person can, in law, consent to it being so inflicted, the person does not in fact consent to it being so inflicted. 

S66 is an unusual defence but reflects changes in case law regarding consent to sadomasochistic acts where D inflicts injuries –often at S20 level or higher- but V has willingly consented.

D will need to raise his defence and it will then be for P to rebut it. D must bring himself within ss2 but conduct falling within ss3 will take away that defence if proved.

Coroners and justice Act 2009

This Act is the latest development in indecent images and came into force on April 4th 2010 and criminalises possession of a “prohibited image of a child”. Your familiarity with the preceding 3 Acts makes this one easy to grasp.

S62 Possession of prohibited images of childrenE+W+N.I.
(1)It is an offence for a person to be in possession of a prohibited image of a child.

(2)A prohibited image is an image which—

(a)is pornographic,

(b)falls within subsection (6), and

(c)is grossly offensive, disgusting or otherwise of an obscene character.

(3)An image is “pornographic” if it is of such a nature that it must reasonably be assumed to have been produced solely or principally for the purpose of sexual arousal.

(4)Where (as found in the person's possession) an image forms part of a series of images, the question whether the image is of such a nature as is mentioned in subsection (3) is to be determined by reference to—

(a)the image itself, and

(b)(if the series of images is such as to be capable of providing a context for the image) the context in which it occurs in the series of images.

(5)So, for example, where—

(a)an image forms an integral part of a narrative constituted by a series of images, and

(b)having regard to those images as a whole, they are not of such a nature that they must reasonably be assumed to have been produced solely or principally for the purpose of sexual arousal,

the image may, by virtue of being part of that narrative, be found not to be pornographic, even though it might have been found to be pornographic if taken by itself.

(6)An image falls within this subsection if it—

(a)is an image which focuses solely or principally on a child's genitals or anal region, or

(b)portrays any of the acts mentioned in subsection (7).

(7)Those acts are—

(a)the performance by a person of an act of intercourse or oral sex with or in the presence of a child;

(b)an act of masturbation by, of, involving or in the presence of a child;

(c)an act which involves penetration of the vagina or anus of a child with a part of a person's body or with anything else;

(d)an act of penetration, in the presence of a child, of the vagina or anus of a person with a part of a person's body or with anything else;

(e)the performance by a child of an act of intercourse or oral sex with an animal (whether dead or alive or imaginary);

(f)the performance by a person of an act of intercourse or oral sex with an animal (whether dead or alive or imaginary) in the presence of a child.

(8)For the purposes of subsection (7), penetration is a continuing act from entry to withdrawal.

(9)Proceedings for an offence under subsection (1) may not be instituted—

(a)in England and Wales, except by or with the consent of the Director of Public Prosecutions;

Points to prove.
Mens rea- possession

“prohibited image”- pornographic, grossly offensive, disgusting or otherwise obscene and falls into ss(6) i.e. an image solely or principally of a child’s genital or anal area 

or shows an act under ss7-

· (a)the performance by a person of an act of intercourse or oral sex with or in the presence of a child;

· (b)an act of masturbation by, of, involving or in the presence of a child;

· (c)an act which involves penetration of the vagina or anus of a child with a part of a person's body or with anything else;

· (d)an act of penetration, in the presence of a child, of the vagina or anus of a person with a part of a person's body or with anything else;

· (e)the performance by a child of an act of intercourse or oral sex with an animal (whether dead or alive or imaginary);

· (f)the performance by a person of an act of intercourse or oral sex with an animal (whether dead or alive or imaginary) in the presence of a child.

Penetration –ss 8

“image” and “series of images” –see CJIA 2008 s63 above but note s65-

“Image” does not include an indecent photograph, or indecent pseudo-photograph, of a child.
(4)In subsection (3) “indecent photograph” and “indecent pseudo-photograph” are to be construed—
(a)in relation to England and Wales, in accordance with the Protection of Children Act 1978 (c. 37), and
(b)in relation to Northern Ireland...
(5)“Child”, subject to subsection (6), means a person under the age of 18.
(6)Where an image shows a person the image is to be treated as an image of a child if—
(a)the impression conveyed by the image is that the person shown is a child, or
(b)the predominant impression conveyed is that the person shown is a child despite the fact that some of the physical characteristics shown are not those of a child.
(7)References to an image of a person include references to an image of an imaginary person.
(8)References to an image of a child include references to an image of an imaginary child.

Defences

S63 and 64 follow the previous Act.

S 63 Exclusion of classified film etc
E+W+N.I.
(1)Section 62(1) does not apply to excluded images.

(2)An “excluded image” is an image which forms part of a series of images contained in a recording of the whole or part of a classified work.

(3)But such an image is not an “excluded image” if—

(a)it is contained in a recording of an extract from a classified work, and

(b)it is of such a nature that it must reasonably be assumed to have been extracted (whether with or without other images) solely or principally for the purpose of sexual arousal.

(4)Where an extracted image is one of a series of images contained in the recording, the question whether the image is of such a nature as is mentioned in subsection (3)(b) is to be determined by reference to—

(a)the image itself, and

(b)(if the series of images is such as to be capable of providing a context for the image) the context in which it occurs in the series of images;

and section 62(5) applies in connection with determining that question as it applies in connection with determining whether an image is pornographic.

(5)In determining for the purposes of this section whether a recording is a recording of the whole or part of a classified work, any alteration attributable to—

(a)a defect caused for technical reasons or by inadvertence on the part of any person, or

(b)the inclusion in the recording of any extraneous material (such as advertisements),

is to be disregarded.

(6)Nothing in this section is to be taken as affecting any duty of a designated authority to have regard to section 62 (along with other enactments creating criminal offences) in determining whether a video work is suitable for a classification certificate to be issued in respect of it.

(7)In this section—

“classified work” means (subject to subsection (8)) a video work in respect of which a classification certificate has been issued by a designated authority (whether before or after the commencement of this section);

“classification certificate” and “video work” have the same meaning as in the Video Recordings Act 1984 (c. 39);

“designated authority” means an authority which has been designated by the Secretary of State under section 4 of that Act;

“extract” includes an extract consisting of a single image;

“pornographic” has the same meaning as in section 62;

“recording” means any disc, tape or other device capable of storing data electronically and from which images may be produced (by any means).

(8)Section 22(3) of the Video Recordings Act 1984 (effect of alterations) applies for the purposes of this section as it applies for the purposes of that Act.

S64 Defences
E+W+N.I.
(1)Where a person is charged with an offence under section 62(1), it is a defence for the person to prove any of the following matters—

(a)that the person had a legitimate reason for being in possession of the image concerned;

(b)that the person had not seen the image concerned and did not know, nor had any cause to suspect, it to be a prohibited image of a child;

(c)that the person—

(i)was sent the image concerned without any prior request having been made by or on behalf of the person, and

(ii)did not keep it for an unreasonable time.

(2)In this section “prohibited image” has the same meaning as in section 62.

Meaning of “image” and “child”E+W+N.I.
(1)The following apply for the purposes of sections 62 to 64.

(2)“Image” includes—

(a)a moving or still image (produced by any means), or

(b)data (stored by any means) which is capable of conversion into an image within paragraph (a).

(3)“Image” does not include an indecent photograph, or indecent pseudo-photograph, of a child.

(4)In subsection (3) “indecent photograph” and “indecent pseudo-photograph” are to be construed—

(a)in relation to England and Wales, in accordance with the Protection of Children Act 1978 (c. 37), 

(5)“Child”, subject to subsection (6), means a person under the age of 18.

(6)Where an image shows a person the image is to be treated as an image of a child if—

(a)the impression conveyed by the image is that the person shown is a child, or

(b)the predominant impression conveyed is that the person shown is a child despite the fact that some of the physical characteristics shown are not those of a child.

(7)References to an image of a person include references to an image of an imaginary person.

(8)References to an image of a child include references to an image of an imaginary child.

Mode of trial

Either-way and a maximum of 3 years’ imprisonment.
Abuse of process

R  v R (L) [2010] EWCA Crim 924
R faced allegations of possession indecent images of children (S160 CJA 1988). The judge directed his lawyers and expert be allowed access to the images via copies. The CPS refused to comply claiming that to supply copies would constitute an offence itself (distribution). 

Held –there could no illegality in allowing the defence access to evidence in order to advise the accused. The proceedings were stayed.

2. Evidence considerations in sex cases

The law of evidence is on different in sex cases than in any other cases but there are considerations unique to sex offences you need to be aware of it.

Bad character

Bad character is an everyday fact of life for a criminal advocate. In sex cases its uses are generally these –rebutting the defence of 
Mistaken identity

Innocent purpose

Mistake of fact by D
P’s witnesses are mistaken or lying 
Present but did not participate

Victim consented to D’s behaviour

To prove the unlikelihood of coincidence

To prove motive

To use background evidence to incriminate D

To rebut accident

The sources of bad character evidence will normally be-

Gateway C-important explanatory evidence;

Gateway D –propensity

Gateway F- false impression; 

Gateway G –puts own form in tit for tat.

Gateway C

Defendants facing sex offences often rely on the defence of accident or some other innocent scenarios to justify physical contact or other behaviour. Sometimes they rely on a denial –e.g. they thought V was over 16 or 18. P will want to use antecedents –including acquittals on some cases –to rebut or at least cast doubt on D’s apparent explanation e.g. by showing he has been caught before thus this is no accident or he would have been on notice of V’s age.
Real example

D (18) is accused of having sex with V (15). Three years ago, D pleaded guilty to having sex with A (aged 15) and two years ago, he was charged it having sex with B when she was 14 years and 10 m old. That case was dropped when she refused to testify.

Ds defence is that he did not know V was 15 –he thought she was 17 as she has a baby and his believe in her age was reasonable.

What do the previous proceedings prove?

Gateway D

Sex offenders with previous matters recorded against them often have a tried and tested MO which is exactly what evidence of propensity is designed for. It may be a particular class of victim, a particular sexual practice or location or form of words. An acquittal may also hold probative value here –see R v X [2000] 2 AC 483- it is often said that allegations of a similar nature do not recur with the same person by chance. Propensity evidence is very useful where D’s defence is fabrication.
R v Sully 2007) 151 SJ 1564 CA

D’s two previous convictions in 1968 and 1974 amounted to propensity when 30 years later he was tried for sexual touching –touching the bottom of a 6 year old girl. The gap in time was but one consideration. Here the old offences were almost identical to the new making them admissible as propensity.

R v Clements December 4, 2009 CA

In order to be admissible under gateway D the circumstances of the misconduct relied on must hold some probative value with regard to the similarity of the behaviour then and the allegation now. The fact both are sexual offences is not enough.

Here C (40) was charged with two counts under S3 SOA 2003agasint V1 and V. P wanted to rely on a conviction under S9 of the Act where that victim had been 14 at the time, there was consensual sexual activity at a party and D had been drunk. Here V1 and 2 had been assaulted at a party when D was drunk; P’s case being that he got involved in sex offences when drunk.

Held –the similarities were not sufficient to establish propensity.

R v Miller [2011] Crim LR 79 CA

M had been convicted in the past “gang” rape where V was 15.he was 16 at the time of that offence.

M was later tried for the rape of his niece, aged 11, M now being 25 years old. Both allegations hinted at a man who abused his power over young girls. Although the ages of both girls differed, it could be said that the common feature established propensity in this case.
R v D (N); R v P(A); R v U(S) Times  July 1 2011 CA
D faced allegations of sexual abuse against children. He had indecent photos of children in his possession at arrest. Could these be admitted under S101?

Held –the photos were evidence of relevance to an important matter in issue between P and D namely a sexual interest in small and pre-pubescent children. Here P’s case was that D had sexually assaulted such children; the nature of the photos tended to show he had an interest in the abuse of children. Such material made it more likely that each child complainant was telling the truth.

 In relation to propensity generally, the CA observed:

Propensity evidence includes any evidence which makes it more likely that D did behave as accused;

However a jury should not conclude that just because a person possesses such material it does not mean they are in fact an abuser;

A jury must set aside its distaste at such photos and concentrate on the real issue, namely had D gone from spectator to active perpetrator?

Generally it will not be necessary to put the photos before the jury –a description of the images will suffice;

Gateway F-false impression
R v Good 173 JP 1 CA
D was asked a two –part question in cross-exam and replied “I’m not that sort of person”. Given it was not possible to know which part of the question that answered, it could not be held that his answer had created a false impression.
Occasionally P seeks to adduce evidence here which has yet to be proved-
Real example

D says he is not guilty of the offence charged. P argues this denial is a false impression it is not-unless or until D is convicted

Gateway G –imputations on W’s character
This is quite common in sex offences as D attacks V whilst giving evidence. Note the limits on cross-exam re previous sexual history (S41 YJCEA 1999) and you will already be aware of the difficulties in admitting bad character evidence against V under S100 CJA 2003. This gateway is often triggered by D alleging V is making up the allegation.

R v Somanathan [2005] EWCA Crim 2866
D (39) was charged with 3 sex offences against V 13. H e was involved in a sexual relationship with a 16 year old and had made sexual suggestions to that girl’s sister, aged 15.his defence was fabrication. 
His conduct with the 15 and 16 year old were not propensity but his attack on V crossed the boundary with gateway G.

R v Renda; R v Ball; R v Akram;  R v Osbourne;  R v Razaq (Ajaz) and Razaq (Abdul) The Times November 16 2005 CA 


D told the court V was a “slag”, a “bag” and “had gone with most of the men in the pub.” Gateway G was triggered.

Although the law on bad character changed radically in December 2003, old case law still helps formulate legal arguments and this is covered in Archbold. Note defendants are also quite good at putting in their own form and it is wise, if defending, to remind D of Gateway B  throughout your dealings with him.
Real example
In chief, D, charged with Sexual Touching, is denying the offence which allegedly happened when he was babysitting. In chief, he is asked how he met his wife-who will say she was present all the time and no impropriety occurred. D tells the court he met his wife when he was in prison and she was vesting a relative.

D has just put his form in.

S41 YJCEA –bar on eliciting evidence of a complainant’s previous sexual history

Also see Crimeline’s Advanced Evidence course for this topic and those below.
The important things to note about sex offences are the limits on cross-examination under S41 YJCEA 1999 and the restriction upon the defendant cross-examining in person under S34 of the same. So you may find yourself not instructed by the defendant, but on behalf of the court, solely to cross-examine the complainant.

S41 YJCEA 1999

“Restriction on evidence or questions about complainant's sexual history

(1) If at a trial a person is charged with a sexual offence, then, except with the leave of the court — 

(a) no evidence may be adduced, and 

(b) no question may be asked in cross-examination, 

by or on behalf of any accused at the trial, about any sexual behaviour of the complainant.

(2) The court may give leave in relation to any evidence or question only on an application made by or on behalf of an accused, and may not give such leave unless it is satisfied —

(a) that subsection (3) or (5) applies, and 

(b) that a refusal of leave might have the result of rendering unsafe a conclusion of the jury or (as the case may be) the court on any relevant issue in the case. 

(3) This subsection applies if the evidence or question relates to a relevant issue in the case and either — 

(a) that issue is not an issue of consent;  or 

(b) it is an issue of consent and the sexual behaviour of the complainant to which the evidence or question relates is alleged to have taken place at or about the same time as the event which is the subject matter of the charge against the accused;  or 

(c) it is an issue of consent and the sexual behaviour of the complainant to which the evidence or question relates is alleged to have been, in any respect, so similar — 

(i) to any sexual behaviour of the complainant which (according to evidence adduced or to be adduced by or on behalf of the accused) took place as part of the event which is the subject matter of the charge against the accused, or 

(ii) to any other sexual behaviour of the complainant which (according to such evidence) took place at or about the same time as that event, 

that the similarity cannot reasonably be explained as a coincidence. 

(4) For the purposes of subsection (3) no evidence or question shall be regarded as relating to a relevant issue in the case if it appears to the court to be reasonable to assume that the purpose (or main purpose) for which it would be adduced or asked is to establish or elicit material for impugning the credibility of the complainant as a witness. 

(5) This subsection applies if the evidence or question — 

(a) relates to any evidence adduced by the prosecution about any sexual behaviour of the complainant;  and 

(b) in the opinion of the court, would go no further than is necessary to enable the evidence adduced by the prosecution to be rebutted or explained by or on behalf of the accused. 

(6) For the purposes of subsections (3) and (5) the evidence or question must relate to a specific instance (or specific instances) of alleged sexual behaviour on the part of the complainant (and accordingly nothing in those subsections is capable of applying in relation to the evidence or question to the extent that it does not so relate). 

(7) Where this section applies in relation to a trial by virtue of the fact that one or more of a number of persons charged in the proceedings is or are charged with a sexual offence — 

(a) it shall cease to apply in relation to the trial if the prosecutor decides not to proceed with the case against that person or those persons in respect of that charge;  but 

(b) it shall not cease to do so in the event of that person or those persons pleading guilty to, or being convicted of, that charge. 

(8) Nothing in this section authorises any evidence to be adduced or any question to be asked which cannot be adduced or asked apart from this section. “

The provisions apply to trials and Newtons (SS7 (b)

The PCMH needs to be completed if you propose to seek leave for such evidence to be adduced. Many people believe S41 is a complete ban on questioning a complainant’s sexual behaviour but it is not. Expect to have to deal with questions from the judge at PCMH - he may make a ruling at this stage. The court will want to know the gist of the questions and their purpose. The procedure is set out at S43.

S42 is an interpretation section. If you make an application under S41, ensure you also read S42.

S41 is often closely linked to S100 CJA 2003 so you will need to look at the bad character provisions as well as S41 cases where the plan is to discredit the complainant for example because he or she has made an apparently false allegation in the past.

Case law and S41

 R v A (no 2) [2002] 1 AC 45

This is the leading authority on interpreting S41. Given its capacity to restrict cross-exam, the court was concerned to uphold the Art 6 rights of challenging a witness and to uphold Parliament’s intention as expressed under the Act.

The proposed line of questioning has to come within the ambit of SS3 or 5 to cross the first hurdle then the advocate applying will have to persuade the court the test under SS (2) (b) is met – namely that “... a refusal of leave might have the result of rendering unsafe a conclusion of the jury or (as the case may be) the court on any relevant issue in the case.” SS (5) deals with evidence the defence wish to adduce to rebut evidence relating to the complainant’s previous sexual history adduced by the Crown.

You are advised to draft and serve a Skeleton Argument where possible as the court will appreciate clarity and the opportunity to consider the application in advance of the hearing. The hearing will take place in private.  Disclosure will be important here so you will need to ensure the Defence Case Statement is clear on the issues for trial.
R v Harris [2010] Crim LR 54 CA

V went out and got very drunk then met H and invited him home. They had sex and later she alleged this had not been consensual and that she had been assaulted. H said the sex had been consensual. H had evidence that V tended to get drunk and get involved with strangers including taxi drivers.

Was this admissible under S41 (3) (c)? H wished to inform the jury that her conduct was very similar on each of those prior occasions to what was said to have happened in his case and this made it far more likely she had consented in case than she had not.

Held – this evidence was not in fact so similar that it should be admitted. P had obtained a further statement from V which demonstrated the previous sexual encounters were of a different nature and thus fell short of the test under S41.

R v Martin [20004] 2 Cr App R 22 CA

V and M were neighbours. He visited her flat one night and tried to persuade her to have sex. She declined, but to get rid of him, told him she would have sex but at another time. He returned on another day and again she declined. She said he then forced her to have sex. He later claimed what happened was consensual, she was the instigator and because he didn’t want to see her again, she had accused him of rape out of spite.

M wanted to put the earlier events to her, namely that she had pursued him on day one, to the extent that she engaged in oral sex with him, but no more. Day two had never happened.

Held - if the evidence of V’s earlier conduct had the capacity to strengthen M’s case on this central issue, it ought to have been allowed in under S41 (4)

Prosecution evidence of sexual history

Sometimes the Crown will need to admit such evidence in order to give the jury a complete picture of events. They too need leave – under S41 (5)-to adduce this evidence. The defence may then want to challenge or rebut what V has to say and should be allowed to call evidence where otherwise his case would be damaged. 

R v V [2006] EWCA Crim 1901 

-Interaction of bad character of V and S41.
V wished to cross-examine X about a previous false sexual allegation. Here permission under both S100 CJA 2003 and S41 was required. There had to be an evidential basis for the cross-exam. By asserting that the previous allegation was false, the cross-exam was really not about sexual behaviour but rather bad character. Where a complainant goes onto deny the falsity of the earlier matter, S4 CPA would permit the defence to call evidence to rebut the final answer of the witness. The CA also suggested that a complainant’s refusal to co-operate with the police in an earlier allegation may or may not justify a conclusion that the allegation was false. It would be a question of the circumstances at the time, depending on the circumstances 

S41 is a complex area – in essence, an applicant under S41 will need to show the evidence it is proposed to adduce is admissible and g ;

(b) A biased complainant or one with a motive to make up the allegation;

(c) Where there is another explanation for V’s physical condition which the Prosecution otherwise attribute to the offence;

(d) Where the knowledge needed to give the account of what is said to have happened must have come from sexual activity other than that alleged by D and that other activity provides the explanation for how V knows about sexual activity. (This will apply to sexually naive witnesses e.g. children).

R v Ben-Rejab Times 22 April 2011 CA
D was not permitted under S41 to cross-examine V about sexual quizzes done over the internet- this amounted to “sexual behaviour” under S4291)(c). Questions included “How good are you in bed?” and “What is your sex style?”. D had wished to cross examine V as to whether she had completed any of these quizzes but could not by virtue of S41.

R v S [2011] Crim LR 671 CA
D and his wife were in a deteriorating relationship which was on and off. They had sex consensually on 6th December then W told D it was all over. The next day, he moved out but returned and allegedly raped her on 15th December.

At trial the judge refused leave to cross-examine the wife about the consensual episode on 6th December. The jury knew that the parties had had a sexual relationship, knew when it had terminated and it was not relevant to the issue of consent on 15ht December that the parties had had consensual sex the preceding week.

S34 - no cross-examination by the accused 

This section is a statutory bar on the accused cross-examining the victim in person in a sexual offence. (S34A-37 contains other circumstances where a lawyer should be appointed for other offences). The court will appoint an advocate simply for this part of the case. The Bar Council has produced some very helpful guidance for advocates who accept the court’s invitation - see Bar Council Guidance: Court Appointed Legal Representatives November 2003 –available from www.barcouncil.org.uk.

There is nothing difficult from a point of view of the law of evidence here but there are ethical and tactical issues.

Competence and compellability

Complainants in sex cases are often vulnerable in terms of age and intellectual ability which is part of the reason D chooses them.  A witness will be compellable unless he falls into one of the exceptions- spouse/civil partner where V is over 16 (S80 PACE 1984), a co-accrued or D himself. W may be compellable but invoke his privilege again self- incrimination where he has one.

Whether a witness is competent is a more complex matter. There is a presumption W is competent. 
Competence of witnesses to give evidence

(1) At every stage in criminal proceedings all persons are (whatever their age) competent to give evidence.

(2) Subsection (1) has effect subject to subsections (3) and (4).

(3) A person is not competent to give evidence in criminal proceedings if it appears to the court that he is not a person who is able to —

(a) Understand questions put to him as a witness, and

(b) Give answers to them which can be understood.

(4) A person charged in criminal proceedings is not competent to give evidence in the proceedings for the prosecution (whether he is the only person, or is one of two or more persons, charged in the proceedings).

(5) In subsection (4) the reference to a person charged in criminal proceedings does not include a person who is not, or is no longer, liable to be convicted of any offence in the proceedings (whether as a result of pleading guilty or for any other reason).

The judge must reach a decision on competency and S54 sets out the procedural aspects.

S54. Determining competence of witnesses

(1) Any question whether a witness in criminal proceedings is competent to give evidence in the proceedings, whether raised —

(a) by a party to the proceedings, or

(b) by the court of its own motion,

shall be determined by the court in accordance with this section.

(2) It is for the party calling the witness to satisfy the court that, on a balance of probabilities, the witness is competent to give evidence in the proceedings.

(3) In determining the question mentioned in subsection (1) the court shall treat the witness as having the benefit of any directions under section 19 which the court has given, or proposes to give, in relation to the witness.

 (4) Any proceedings held for the determination of the question shall take place in the absence of the jury (if there is one).

(5) Expert evidence may be received on the question.

(6) Any questioning of the witness (where the court considers that necessary) shall be conducted by the court in the presence of the parties.

The court may decide competency in a voire dire. The burden of proof is the civil one and lies on the party wanting to establish competency. Sometimes a witness will give evidence in front of the jury and competence will be decided afterwards. 

Case law

R v Sed Ali [2004] Crim LR 1036 CA

S was accused of raping an 83-year old woman with Alzheimer’s disease. Her testimony was admitted by way of pre-recorded video statement. By the time of trial, her illness had deteriorated and she was no longer competent. The Crown wished to adduce her evidence under the then hearsay provisions (what would now be Section 116 (2) (b) CJA) given she was unfit to attend court.

S objected on the grounds that he could not cross-examine hearsay evidence and because her competency at the time she gave her video statement must now be in doubt.

Held - the judge did not need to consider competency at the time the statement was made but at the time the witness was due to testify. In this case, the issues as to her mental health at the time of the video went to reliability and credibility, which the jury, having seen the video, could determine for themselves.

R v MacPherson [2006] 1Cr App R 30 CA

Competence should be determined at the outset of the trial before a witness is sworn or otherwise called. A young child who speaks and can understand straightforward English is likely to be judged competent. Issues regarding a witness’s credibility and reliability do not go to competence but to weight.

R v Powell [2006] 1 Cr App R 31 CA

V, a child aged 3½ had provided a statement by way of pre-recorded video interview. This was admitted at trial as evidence-in-chief. The Crown’s case relied solely upon her evidence. Cross-examination suggested that the child was not competent despite the earlier appearance in the video. Held - it was open to the judge to review the issue of competence at the end of a witness’s evidence.

R v Barker [2010] EWCA Crim 4
V aged 3 at time of rape by B. B could be convicted provided the jury were clearly directed about the risks involved. Competence is not the same as credibility. Once a witness is deemed competent, it is for the jury to decide whether they are credible.

CA - none of the following are required-

· That V can answer every question 

· That V comprehends the special need to be truthful in court

· That V gives an answer which is easy to understand

· That V is of a certain age.

If you prosecute you should have been made aware of any competence issues by the police. If you defend, you may have some knowledge e.g. incident took place in a mental hospital, or witness very young, or the statements reveal some infirmity or other disadvantage. Sometimes the issue takes all by surprise. If the issue can be flagged up at PCMH so much the better but sometimes it cannot and you will have to deal with it on the hoof, using the statutory provision and case law set out here. Beware assumptions about competence – a person need not be 100% competent and their age is not conclusive on the point nor is any diagnosis.  Remember too, that competence and credibility are two different creatures.
Competence and poor quality ABE interviews

An ABE (“Achieving Best Evidence”) interview will normally be undertaken with a child, an elderly person or someone else vulnerable. Such interviews are of very variable quality. Where an interview is poor, it is susceptible to challenge under S78 PACE or, in rare cases, an Abuse argument.

The most recent (3rd edition) ABE guidelines are available from the Mo J( Achieving best evidence; guidance on intervening victims and witnesses, and guidance on using special measures).
TW v A City Council, TT, MW & SW (by a Children’s Guardian) [2011] EWCA Civ 17

Although this is a civil case, from family proceedings, it contains a very useful critique of a poor ABE interview and will help you to formulate a skeleton argument where admissibility is in issue.

It discusses the components of such an interview-
Establish a rapport, deal with truth and lies, and establish the purpose of the interview

Ask for a free narrative recall

Ask questions 

Closure.

It analyses the numerous shortcomings of the interviewing officer, the Home Office guidance on conducting such an interview and the judge’s failure to deal with this particular interview.

You will need a copy of the Home Office document “Achieving Best Evidence in Criminal Proceedings; Guidance on Interviewing Victims and Witnesses, and Using Special Measures”
Make sure it covers the date of your interview.
Your application will either be under S78 PACE or an abuse of process argument unless there is an argument over competency (S53&54 YJCEA 1999).
Truth and lies- guidance spells out the need to use examples of lies not incorrect statements 
Excluding poor video interviews with witnesses 
The witness should be asked to give a free narrative account of what they remember of the incident, not what they have told someone else nor should they be asked about the making of the complaint.
Terms of endearment, physical contact and “verbal reinforcement” are all inappropriate as is prompting unless it is neutral. 
E.g. it is acceptable to say “what happened then?” but not to say “good” or “right” a this suggests a positive evaluation which is the same as verbal reinforcement.
Sentences raising a question should be open-ended to begin a topic.
Leading questions are rarely acceptable and there is much evidence in academia to suggest that once an idea is planted in a witnesses’ mind by a leading question, the idea becomes unshakeable. 
Frequent use of leading questions, or their use at a critical juncture may well lead to exclusion under S78.Here the officer made it plain she did not like W’s answer at the truth and lies stage and the court felt this may have suggested to W that W should be more agreeable to her. Inappropriate prompts were used.

When W failed to answer the non-leading question to open up the topic of sexual abuse, the officer resorted to a reference that W had told her mother what had happened and w was being asked to tell the officer what she had said to her mother. Facts were raised by the officer that W had not mentioned in a desperate attempt to get w up and running in her evidence. The effect was that the police introduced the topic, not the witness.
W was told “you’re a good girl to saying (sic) aren’t you?” and “Erm, that’s alright my darling, that’s fine”. At the end W was asked several leading questions in one-
· “Did he touch you with his fingers? And you know when you’ve got your mini, did, did he touch you on the outside of your mini or did he go right in your mini?”
Prior to the criminal trial W was allowed to watch the video interview, of which the judge was highly critical. The criminal trial judge ended the case at half-time, having already decided to exclude W’s oral evidence because she had watched the video before trial. 
Recent complaint 

You will have encountered S120 CJA 2003 in practice. S120 will be triggered where it is put to V that he or she has made up the allegation. Evidence may then be adduced by P to call witnesses to whom V had earlier complained opt rebut D’s suggestion. 
Oath-boosting

Trying to “beef up” W or V’s credibility is not permitted although 120 CJA 2003 can have that effect indirectly. Whilst the defendant can call character witnesses to suggest he is innocent, the Crown cannot usually try to boost their witness’s credibility. This evidence is known as “oath-boosting” and is not, without more, admissible. Look out for aspects of this in pre-recorded video interviews of witnesses - especially children, where the police officer praises them at intervals.

R v Hamilton Times July 25 1998 CA

CA - a party calling a witness is not at liberty to adduce good character evidence of that witness in order to rebut an allegation of misconduct on that person’s part. 

See too R v T [2007] 1 Cr App R 4 CA and R v Beard [1998] Crim LR 585 CA

Cross –admissibility

This topic relates to corroboration. Some offers will have several victims and all counts will have sufficient nexus to be joined on one indictment. D will often be alleging fabrication –e.g. he is a school teacher and says the victims have made things up to get back at him for some slights in the past.

P will want to argue that if V1 is believed, that is capable of supporting the allegations made by V2, 3 etcetera. Evidence admitted against D for one count supports the other counts. 
Here is an example from the Benchbook-

“We have examined the law relating to the 3 counts in the indictment. I now want to give you some legal directions about your approach to the evidence which concerns them. Although these three incidents are separate and you must reach separate decisions about each of them, the evidence upon one count is capable of supporting the prosecution’s case on the others. Let me explain.

Cross Admissibility

As you know the defendant denies any sexual impropriety towards any of the three little girls, Alison, Jade and Sophie. He says his contact with each girl was friendly but entirely innocent. The prosecution has pointed out, on the other hand, that there are similarities in the defendant’s behaviour as described by each of them.

The prosecution suggests to you that that is no coincidence. The fact that three little girls have made similar but otherwise unconnected complaints about the defendant’s behaviour makes it more likely that each of those complaints is true. In that sense the evidence of each of the three complainants is capable of lending support to the others. You are perfectly entitled to view the evidence in this way but let me explain what should be your approach.

Are the complaints independent of one another?

First, the prosecution’s point only has force if the complaints made are truly independent of one another If one witness has influenced another, either deliberately or unconsciously, to make complaints about the defendant, then it would not be surprising that they went on to make those complaints. In that event not only would the prosecution argument fall away but it might also cast doubt upon the reliability of the accusations they make as a whole.

Let us then consider the evidence. These three girls all attend the same junior school. Two of them, Alison and Jade, are in the same class but Sophie is two years below them. None of them is a friend of the other. The families are not known to one another. None of them knew that the others were known to the defendant.

Detective Constable Price has explained how each girl came to be seen by her and interviewed on video. She described the care taken to ensure that each interview was conducted independently of the others. On the face of it, then, these accusations against the defendant appear to be entirely separate and none has been influenced or contaminated by another. Counsel for the defendant submits: that may be how it looks, but how can we be sure that there has not been some deliberate or unconscious contamination of the evidence?

You must consider the evidence and make your own decision. If you are sure that a realistic possibility of influence, conscious or unconscious, by each girl of the others has been excluded, then you can treat the evidence of each complaint as supportive of the others in the sense I have described.

To what extent may the witnesses support each other?

Second, you need to assess the value of the evidence. If you have decided they are independent, it follows that the closer the similarities between the complaints the less likely it is that they can be explained away as coincidence. It is for you to decide the degree to which the evidence of one girl assists you to assess the evidence of the others. It may lend powerful support or it may not. You must make that judgement.

Propensity to commit sexual offences

There is another way in which the evidence supporting one count can also support the prosecution case on the others. The prosecution invites you for this purpose to concentrate solely on the evidence of Jade and her mother (count 2). Jade told you that the defendant walked her into the wood alongside the play area to look at the snowdrops. It was there that the defendant touched her indecently down the front of her trousers.

Her mother Sandra told you that she was watching the play area from her kitchen window. One moment she saw Jade on the climbing frame. The next moment she thought she saw Jade entering the wood with a man. She ran as fast she could. As she entered the wood Jade was running back towards her in a distressed condition. She immediately said, “That man touched me down there” and began to cry. The defendant was walking away along another path towards the road. 

The prosecution submits that the evidence implicating the defendant in the count 2 offence is compelling. If you agree, if you are sure that the defendant is guilty of count 2, the prosecution submits that fact is relevant to an important matter in issue on counts 1 and 3. His guilt establishes that he has a propensity or a tendency to commit sexual offences of this type against young girls. The defendant says his contact with Alison and Sophie was innocent. Contrary to their evidence, nothing sexual occurred. The prosecution suggests that his propensity to commit sexual offences of this kind will help you to resolve the truth of the complaints by both Alison and Sophie in counts 1 and 3.

Decide count 2 first

Again, this is a perfectly proper approach to the evidence. I need to explain how you should approach it step by step. First, decide whether you are sure that the defendant is guilty of count 2.

Are you sure the propensity is proved? If you are sure he is, ask yourselves whether that establishes, so that you are sure, that the defendant has a propensity to commit sexual offences against young girls. If so, it is for you to decide whether and to what extent that propensity helps you to resolve the question whether he is guilty also of counts 1 and 3.

Warning

When you are considering the last question remember that a propensity to commit an offence of a certain type does not of itself prove that the defendant committed such an offence on this occasion. Propensity, if proved, is only part of the evidence in the case and its importance should not be exaggerated.”
3. Sentencing powers and guidelines
Sentencing in sex offences in the Crown Court can be complicated because there are so many combinations of custodial sentences and ancillary orders which can be made. You should assume custody will follow any conviction-Crown Court judges have little interest in a client’s personal circumstances unless they are truly mitigating –this is because the judge has a public duty under the sentencing guidelines to uphold and because sex offences are often so serious that only custody will follow. 
Attorney General’s References –unduly lenient sentences

 S36 CJA 1988 permits the Attorney –General to appeal where he views a Crown Court sentence as “unduly lenient”. The case will be referred to him by the CPS branch who dealt with the case. If you prosecute, you should always be mindful of the need to advise those instructing you of a sentence you perceive to be unduly lenient as the same constraints on time bind the prosecution as bind the defence.
 If advising, you will need the committal papers, D’s criminal record, a transcript of the sentencing remarks and the PSR (plus any other reports relied upon by the judge). As transcripts can take several days to arrive, always take a verbatim note of the sentencing remakes to work from. You must then prepare a written advice on the sentence which needs to be with the CPS as fast as possible.
CrPR Part 70 governs the procedural rakes for obtaining leave. The offences where an appeal may lie are 

“1 Any case tried on indictment—

(a)following a notice of transfer given under section 4 of the Criminal Justice Act 1987(1) (notices of transfer and designated authorities) by an authority designated for that purpose under subsection (2) of that section; or
(b)in which one or more of the counts in respect of which sentence is passed relates to a charge which was dismissed under section 6(1) of the Criminal Justice Act 1987 (applications for dismissal) and on which further proceedings were brought by means of preferment of a voluntary bill of indictment.
2(d)  an offence under section 6 of the Sexual Offences Act 1956 (unlawful sexual intercourse with a girl under 16), section 14 or 15 of that Act (indecent assault on a woman or on a man), 
3 To the extent that Part IV of the Criminal Justice Act 1988 does not apply by virtue of section 35(3)(b)(i), any case in which sentence is passed on a person for an offence under one of the following sections of the Sexual Offences Act 2003;
(a)section 3 (sexual assault);
(b)section 4 (causing a person to engage in sexual activity without consent);
(c)section 7 (sexual assault of a child under 13);
(d)section 8 (causing or inciting a child under 13 to engage in sexual activity);

(e)section 9 (sexual activity with a child);
(f)section 10 (causing or inciting a child to engage in sexual activity);
(g)section 11 (engaging in sexual activity in the presence of a child);
(h)section 12 (causing a child to watch a sexual act);
(i)section 14 (arranging or facilitating commission of a child sex offence);
(j)section 15 (meeting a child following sexual grooming etc);
(k)section 25 (sexual activity with a child family member);
(l)section 47 (paying for sexual services of a child);
(m)section 48 (causing or inciting child prostitution or pornography);
(n)section 49 (controlling a child prostitute or a child involved in pornography);
(o)section 50 (arranging or facilitating child prostitution or pornography);
(p)section 52 (causing or inciting prostitution for gain);
(q)section 57 (trafficking into the UK for sexual exploitation);
(r)section 58 (trafficking within the UK for sexual exploitation);
(s)section 59 (trafficking out of the UK for sexual exploitation);
(t)section 61 (administering a substance with intent).

4. Any case in which sentence is passed on a person for attempting to commit or inciting the commission of an offence set out in paragraph 2(a) to (h) or paragraph 3.” 

(Criminal Justice Act (Reviews of Sentencing) Order 2006 SI No 0116)
The custodial sentences available for sex offences.

Firstly check the defendant’s age. Then ascertain the sentencing regime in force when the offence was committed. The Sentencing Council covers sentences from 14th May 2007. Offences outside of this date are assessed on case law.
Determinate sentences

These are straightforward- the statute tells you the maximum sentence available and the Sentencing Council guidelines will assist on the nature of the activity, the start point, range and any other considerations. Where an ancillary order can be made, be aware of any minimum length of sentence required to trigger its imposition.

Automatic life sentences- s109 PCC(S) A 2000

Covers offences committed up to April 3rd 2005 and apply to -
Rape/attempted rape/ USI with a girl under 13.

S1 & 2 SOA 2003

S4 (4) (a)-(d) SOA 2003

S5 & 6 SOA 2003

S8 (3) (a)-(d) SOA 2003

S30 (3) (a)-(d) SOA 2003

S31 (3)(a)-(d) SOA 2003
Any attempt to commit one of the SOA 2003 offences above.

Criteria- 

D is 18 or over at commission of the offence;

The offence was committed between October 1st 1997-3rd April 2005;

D has a previous conviction for one of these serious offences (which can include murder and its inchoate forms plus soliciting murder, manslaughter, S18 OAPA 1861, s16, 17 &18 Firearms Act 1968 and robbery where D had an imitation or real firearm with him at the time.

The chain of serious offences will be broken where D received a Discharge for that prior serious offence or if he received probation for it before 1st October 1992.
If the criteria is met the court MUST impose a life sentence unless exceptional circumstances apply to the offence or offender. The judge must also fix a minimum term to be served under S82A SA 2000.

Minimum term-s82 A SA 2000
A court imposing one of the following sentences on an offender  aged 18 or over at the date of commission of the offence and where the sentence is not fixed by law must also set a minimum term to be served-

An IPP for those over 18 

Life under S109 SA 2000

Life under S225 CJA 2003

A discretionary life sentence
Custody for life other than murder

Detention for life under SA 2000

Calculating the term- assess the sentence had a determinate one been imposed- this is known as the “notional determinate sentence”. Calculate ½ to 1/3 of the notional term. This will be the “specified period”. Deduct any discount for a guilty plea. Deduct any time allowed under S240. 

Where D is 21 or over at the date of commission, a minimum term is not required if the offence(s) is /are very serious. 

Consecutive sentences- a determinate sentence imposed consecutively starts when the minimum term runs out.

Grave crime-S91 SA 2000
Applies to S3, 13, 25 and 26 SOA 2003 and to any offence carrying 14 years’ imprisonment or more where D is aged between 10- 18.

If there are two offences are more the court may impose a single sentence of detention under S91 having regard to totality and the statutory maximum.

D must have been convicted on indictment.

Extended sentences s85 SA 2000
This section applies to violent and sexual offences.

Where D is convicted of a sexual offence the court may impose an extended period of licence of up to 10 years providing that the custodial term plus the licence term do not exceed the statutory maximum sentence available for the offence. D may be recalled if he offends during that extended licence period.

A sexual offence is defined at S80 (2) (b) SA 2000-all offences under Part one SOA 2003 save S52, 53 and 71;

Any offence under the Protection of Children Act 1978;

Inchoate forms of the offences above;

If the offence was committed before 4th April 2005, the definition of sexual offence under certain repealed Acts.

Longer than Commensurate sentences S80 (2) (b) SA 2000

These apply to offences committed before 4th April 2005 for the offences in the paragraph above plus certain repealed offences depending on the date of commission.  The court can impose a sentence which is longer than would usually be the case (so a “get-out” clause from S153 CJA 2003) where the court is if the view that repetition of offending is likely to cause serious harm (psychological or physical) in the future
Specified and dangerous offenders S225-229 CJA 2003
Criteria for Adults (i.e. over 18)
S224-Meaning of “specified offence” etc.
E+W
(1)An offence is a “specified offence” for the purposes of this Chapter if it is a specified violent offence or a specified sexual offence.

(2)An offence is a “serious offence” for the purposes of this Chapter if and only if—

(a)it is a specified offence, and

(b)it is, apart from section 225, punishable in the case of a person aged 18 or over by—

(i)imprisonment for life, or

(ii)imprisonment for a determinate period of ten years or more.

(3)In this Chapter—

 “serious harm” means death or serious personal injury, whether physical or psychological;

“specified violent offence” means an offence specified in Part 1 of Schedule 15;

“specified sexual offence” means an offence specified in Part 2 of that Schedule.

D must have been convicted of a “specified offence”;

The court must be of the view that there is a significant risk of serious harm in the future if he commits a further Specified Offence;

Does the offence carry life imprisonment?-if so the court must decide whether the seriousness of the offence (s) justifies life and if it does, the court should sentence under S82A SA unless subsection (4) applies-( no tariff fixed due to seriousness).

If S82 SA cannot be invoked the court next looks to determine whether the offence is a “serious” one carrying 10 years’ imprisonment or more. If it is, has D been convicted of a Sch 15A offence prior to this offence being committed? If so the court can impose either a determinate sentence, an EPP, an IPP or an extended sentence under S85 SA 2000.

If the above criteria are not met, the court must evaluate whether the offence is worth 4 years or more in custody. If it is the same range of options as above apply but the IPP minimum term must be worth at least two years less S240 days.

Alternatively if this set of conditions in not met, the court reverts to normal practice-non-custody or a determinate sentence or an EPP of at least 4 years;

 For an offence worth less than 10 years, if D has been convicted of a Sch 15A offence prior to the new offence, he may be sentenced to non-custody or a determinate sentence or an Extended Sentence of at least 12 months;

If he has no prior Sch 15A offence and this new matter is worth a determinate term of 4 years or more then the same options are open as immediately above including an EPP.
 Youths

A like system –where an under -18 can be sentenced to the same options as an adult- remember some offences have a minimum age of 18 –plus the term “detention” not imprisonment  is used in the Act.
Annotations are used to give authority for changes and other effects on the legislation you are viewing and to convey editorial information. They appear at the foot of the relevant provision or under the associated heading. Annotations are categorised by annotation type, such as F-notes for textual amendments and I-notes for commencement information (a full list can be found in the Editorial Practice Guide). Each annotation is identified by a sequential reference number. For F-notes, M-notes and X-notes, the number also appears in bold superscript at the relevant location in the text. All annotations contain links to the affecting legislation.

The best explanation of this regime is to be found in Dr David Thomas’ QC Sentencing Referencer where he describes the law by way of an easy-to-follow flowchart.
If you have to deal with a dangerous offence –and you occasionally pick these up as committals for sentence-you will find AG’s ref (N0 85 of 2008); R v C [2008] EWCA 2790 invaluable.
Mental Health Act disposals

MHA sentences are sometimes perceived as an easy way out by some advocates but the difficulty is they are indeterminate and release depends upon succeeds at an Mental health Review Tribunal. The sentence is only available if strict conditions are met and will dependent upon the professional input of at least two s12 –approved psychiatrists. You are strongly advised to watch such a sentencing exercise before embarking upon one yourself.
Guardianship orders s37 MHA 1983

Criteria

Two S12 reports –oral or written attesting to the fact D is suffering from a mental disorder to such a degree that it merits guardianship;
The medical practitioners must agree on the nature of the illness and the order must specify the condition if made;

D must be 16 or over;

The court must be satisfied that the order is the most suitable means of disposal having regard to the offence, the circumstances and D’s antecedents an character.

This order can be made as an alternative to a disposal under S225-229 CJA 2003.

Hospital and Limitation Orders S45A and 45B MHA 1983

This sentence is available for all but murder or under S91 SA 2000 or where D is sentenced to detention in a YOI.

Criteria-

D is suffering from a mental disorder, making it appropriate to detain him in hospital for treatment (thus excluding untreatable conditions);

Treatment is available;

The order requires D to be removed to a specified hospital within 28 days of being made. The Secretary of State can arrange removal to prison if D recovers before expiration of his sentence-here a sentence is passed and the Hospital order facilitates D’s reception into hospital.

Hospital Orders S37 MHA 1983
Criteria-

2 reports from s12 practitioners agreeing on D’s diagnosis that D has a mental disorder;

The courts must be satisfied the disorder is of such a nature or degree to render it appropriate for D to be detained for hospital treatment;

The order must be the most suitable one having regard to the offence and the circumstances plus D’s antecedents;
There must be a bed available in the next 28 days –the court has powers to require information from the regional health authorities re bed availability;
The order must specify the hospital and mental discord;

An interim order can be made under S38 not above a total of 12months.

Restriction orders S41 MHA 1983

Such an order can only be made if a Hospital Order is made.

Criteria-

The court must be satisfied that the nature of the offence, risk of re-offending and D’s antecedents suggest it is necessary for public protection( the public in general or a section of it or a member of it) from serious harm to make the order;
The seriousness of harm dominates over the considered risk of re-offending;

There is no time limit on detention where a restriction is made;

At least one medical witness must have given oral evidence to the court.

Life sentences S82A SA 2000

This section only applies to offences committed before 4th April 2005. A tariff normally needs to be set.

Criteria-

The offence must not be one of murder

D must be 18 or ever at commission;

The offence must carry a maximum of life;

The offence must merit at least a Longer than Commensurate Sentence;

Case law must establish eligibility for a life sentence;

The offence must be serious enough to merit life;

D’s antecedents suggest he s unstable and likely to commit further offences or is dangerous for some other reason;

Any likely future offence is likely opt be especially dangerous to other people.

Psychiatric evidence is usually required but not essential as the disposal may be obvious .

Old offences

The SC guidelines come into force on a date specified in the frontispiece of each guideline. Old offences are not covered by guideline beyond case law and the sentencing climate has changed dramatically in recent years.

R v Moon [2011] 1 Cr App R (S) 214 (34)

-Complainant went to the police 20 years after her then 40- year old teacher had had sex with her when she was aged 12. She came forward after seeing he had been sentenced for other sex offences. After a guilty plea, M received 6 years’ imprisonment for USI with a girl under 13 (the old s5 SOA 1956).

Held –the judge had sentenced on modern guidelines- this was the wrong approach. M was to be sentenced on the approach in force at the time of the offence. 4 years reduced to three on the basis of personal mitigation –now aged 65, in a wheel chair in poor health.

R v Smith   (see Crimeline ) 7th march 2011 CA (unreported)
-AG’s reference examining 1956 SOA offences and modern sentencing principles.

Held: “Even though the offences were committed at a time before 2003 Act was brought into force, the modern approach to the gravity of the offences is appropriate provided that account is taken of the charge by reducing the sentences to reflect the lower maximum relevant at the time they were committed. Thus, courts are bound to look at the Definitive Guideline, identifying that guideline, not by the name of the offence which has now changed but, as the Recorder of Leeds pointed out in argument, by reference to the facts disclosed in the case.”

4. Ancillary orders

On conviction there are several ancillary orders which can be made. Some are mandatory, some are discretionary. Judges frequently expect advocates to assist in reminding them of their powers here. If you defend, you will want to make your client aware of the potential orders and their duration and consequences when advising on plea and likely sentence. If you prosecute, you should have instructions to apply for a particular order-if you do not, seek instructions. The officer in the case will probably have put something on the original file which came to the CPS.

S26 Criminal Justice & Courts Services Act 2000

There are three bases for disqualification here-

Adults-

Criteria-

I. ID must be 18 or over

II. He has committed an “offence against a child” i.e. one of those listed at Sch 4 to the Act.
(a)offence under section 1 of the Children and Young Persons Act 1933 (cruelty to children),
(b)an offence under section 1 of the Infanticide Act 1938 (infanticide),
(c)an offence under section 5 of the Sexual Offences Act 1956 (intercourse with a girl under 13),
(d)an offence under section 6 of that Act (intercourse with a girl under 16),
(e)an offence under section 19 or 20 of that Act (abduction of girl under 18 or 16),
(f)an offence under section 25 or 26 of that Act (permitting girl under 13, or between 13 and 16, to use premises for intercourse),
(g)an offence under section 28 of that Act (causing or encouraging prostitution of, intercourse with or indecent assault on, girl under 16),
(h)an offence under section 1 of the Indecency with Children Act 1960 (indecent conduct towards young child),
(i)an offence under section 54 of the Criminal Law Act 1977 (inciting girl under sixteen to incest),
(j)an offence under section 1 of the Protection of Children Act 1978 (indecent photographs of children),
(k)an offence under section 1 of the Child Abduction Act 1984 (abduction of child by parent),
(l)an offence under section 160 of the Criminal Justice Act 1988 (possession of indecent photograph of child),
(m)an offence under section 3 of the Sexual Offences (Amendment) Act 2000 (abuse of trust).
The offences mentioned in paragraph (b) of that subsection are—E+W+S+N.I.
(a)murder,
(b)manslaughter,
(c)kidnapping,
(d)false imprisonment,
(e)an offence under section 18 or 20 of the Offences against the Person Act 1861 (wounding and causing grievous bodily harm),
(f)an offence under section 47 of that Act (assault occasioning actual bodily harm),
(g)an offence under section 1 of the Sexual Offences Act 1956 (rape),
(h)an offence under section 2 or 3 of that Act (procurement of woman by threats or false pretences),
(i)an offence under section 4 of that Act (administering drugs to obtain or facilitate intercourse),
(j)an offence under section 14 or 15 of that Act (indecent assault),
(k)an offence under section 16 of that Act (assault with intent to commit buggery),
(l)an offence under section 17 of that Act (abduction of woman by force or for the sake of her property),
(m)an offence under section 24 of that Act (detention of woman in brothel or other premises).
(a)he commits an offence under section 16 of the Offences against the Person Act 1861 (threats to kill) by making a threat to kill a child,
(b)he commits an offence under section 7 of the Sexual Offences Act 1956 (intercourse with defective) by having sexual intercourse with a child,
(c)he commits an offence under section 9 of that Act (procurement of defective) by procuring a child to have sexual intercourse,
(d)he commits an offence under section 10 of that Act (incest by a man) by having sexual intercourse with a child,
(e)she commits an offence under section 11 of that Act (incest by a woman) by allowing a child to have sexual intercourse with her,
(f)he commits an offence under section 12 of that Act by committing buggery with a child under the age of 16,
(g)he commits an offence under section 13 of that Act by committing an act of gross indecency with a child,
(h)he commits an offence under section 21 of that Act (abduction of defective from parent or guardian) by taking a child out of the possession of her parent or guardian,
(i)he commits an offence under section 22 of that Act (causing prostitution of women) in relation to a child,
(j)he commits an offence under section 23 of that Act (procuration of girl under 21) by procuring a child to have sexual intercourse with a third person,
(k)he commits an offence under section 27 of that Act (permitting defective to use premises for intercourse) by inducing or suffering a child to resort to or be on premises for the purpose of having sexual intercourse,
(l)he commits an offence under section 29 of that Act (causing or encouraging prostitution of defective) by causing or encouraging the prostitution of a child,
(m)he commits an offence under section 30 of that Act (man living on earnings of prostitution) in a case where the prostitute is a child,
(n)she commits an offence under section 31 of that Act (woman exercising control over prostitute) in a case where the prostitute is a child,
(o)he commits an offence under section 128 of the Mental Health Act 1959 (sexual intercourse with patients) by having sexual intercourse with a child,
(p)he commits an offence under section 4 of the Sexual Offences Act 1967 (procuring others to commit homosexual acts) by—
(i)procuring a child to commit an act of buggery with any person, or
(ii)procuring any person to commit an act of buggery with a child,
(q)he commits an offence under section 5 of that Act (living on earnings of male prostitution) by living wholly or in part on the earnings of prostitution of a child,
(r)he commits an offence under section 9(1)(a) of the Theft Act 1968 (burglary), by entering a building or part of a building with intent to rape a child,
(s)he commits an offence under section 4(3) of the Misuse of Drugs Act 1971 by—
(i)supplying or offering to supply a Class A drug to a child,
(ii)being concerned in the supplying of such a drug to a child, or
(iii)being concerned in the making to a child of an offer to supply such a drug,
(t)he commits an offence of—
(i)aiding, abetting, counselling, procuring or inciting the commission of an offence against a child, or
(ii)conspiring or attempting to commit such an offence.
III ) D is sentenced to a term of 12m imprisonment or more or a hospital or guardianship order;

the court MUST make a Disqualification order unless

“S28(5 ) ...the court is satisfied, having regard to all the circumstances, that it is unlikely that the individual will commit any further offence against a child.
(6)If the court does not make an order under this section, it must state its reasons for not doing so and cause those reasons to be included in the record of the proceedings.”
Youths-

Criteria-

I) D is under 18;

II) sentenced in the Crown Court;

IIII) is sentenced to a term of 12m or more of detention in whatever form or a hospital or guardianship order;

Then the court must make a Disqualification Order. It must also state and record the reasons for making the order.

Sentences under 12 m.

The order is discretionary.

Terms of the order

The order disqualifies D from working with children. “Working” includes unpaid work. S36 defines the banned work.

Duration of the order

The order is indefinite. It is appealable as part of an appeal against sentence or on its own.  D may also apply to the Care Standards Tribunal after a set period of time has expired for the order to be reviewed.

R v Cooper [2011] EWCA Crim 1872
A complicated decision which essentially begs an end to the current position of having two barring regimes whilst transitional arrangements are in force
A court should continue for the time being to make a disqualification order under S28 and notify D under para 25, Sch 3 safeguarding Vulnerable Groups Act 2006

Deportation
S32 UK Borders Act 2007

This power is not unique to sex offenders but bites where D is 

-A “foreign “criminal

-Has been sentenced to a term of imprisonment of 12 m or more

- Is 18 or over

S104 SOA 2003-Sexual Offences Prevention Orders (“SOPO’s”)

Note these can also be made in the Magistrates’ Court in civil proceedings.

Criteria

I) D has been convicted of an offence ( or found Not Guilty through insanity/ did the act when under a disability) listed on Sch 3 or 5 SOA;
II) The court is it is satisfied that the defendant’s behaviour since the appropriate date makes it necessary to make such an order, for the purpose of protecting the public or any particular members of the public from serious sexual harm from the defendant.

III) the harm may be physical or psychological;

The offence can predate the coming into force of S102 (May 1st 2004)

Sch 3 

1 Rape

2An offence under section 5 of that Act (intercourse with girl under 13).E+W+S+N.I.
3An offence under section 6 of that Act (intercourse with girl under 16), if the offender was 20 or over.E+W+S+N.I.
4An offence under section 10 of that Act (incest by a man), if the victim or (as the case may be) other party was under 18.E+W+S+N.I.
5An offence under section 12 of that Act (buggery) if—E+W+S+N.I.
(a)the offender was 20 or over, and

(b)the victim or (as the case may be) other party was under 18.

6An offence under section 13 of that Act (indecency between men) if—E+W+S+N.I.
(a)the offender was 20 or over, and

(b)the victim or (as the case may be) other party was under 18.

7An offence under section 14 of that Act (indecent assault on a woman) if—E+W+S+N.I.
(a)the victim or (as the case may be) other party was under 18, or

(b)the offender, in respect of the offence or finding, is or has been—

(i)sentenced to imprisonment for a term of at least 30 months; or

(ii)admitted to a hospital subject to a restriction order.

8An offence under section 15 of that Act (indecent assault on a man) if—E+W+S+N.I.
(a)the victim or (as the case may be) other party was under 18, or

(b)the offender, in respect of the offence or finding, is or has been—

(i)sentenced to imprisonment for a term of at least 30 months; or

(ii)admitted to a hospital subject to a restriction order.

9An offence under section 16 of that Act (assault with intent to commit buggery), if the victim or (as the case may be) other party was under 18.E+W+S+N.I.
10An offence under section 28 of that Act (causing or encouraging the prostitution of, intercourse with or indecent assault on girl under 16).E+W+S+N.I.
11 An offence under section 1 of the Indecency with Children Act 1960 (indecent conduct towards young child).E+W+S+N.I.
12 An offence under section 54 of the Criminal Law Act 1977 (inciting girl under 16 to have incestuous sexual intercourse).E+W+S+N.I.
13An offence under section 1 of the Protection of Children Act 1978 (indecent photographs of children), if the indecent photographs or pseudo-photographs showed persons under 16 and—E+W+S+N.I.
(a)the conviction, finding or caution was before the commencement of this Part, or

(b)the offender—

(i)was 18 or over, or

(ii)is sentenced in respect of the offence to imprisonment for a term of at least 12 months.

14An offence under section 170 of the Customs and Excise Management Act 1979 (penalty for fraudulent evasion of duty etc.) in relation to goods prohibited to be imported under section 42 of the Customs Consolidation Act 1876 (indecent or obscene articles), if the prohibited goods included indecent photographs of persons under 16 and—E+W+S+N.I.
(a)the conviction, finding or caution was before the commencement of this Part, or

(b)the offender—

(i)was 18 or over, or

(ii)is sentenced in respect of the offence to imprisonment for a term of at least 12 months.

15An offence under section 160 of the Criminal Justice Act 1988 (c. 33) (possession of indecent photograph of a child), if the indecent photographs or pseudo-photographs showed persons under 16 and—E+W+S+N.I.
(a)the conviction, finding or caution was before the commencement of this Part, or

(b)the offender—

(i)was 18 or over, or

(ii)is sentenced in respect of the offence to imprisonment for a term of at least 12 months.

16An offence under section 3 of the Sexual Offences (Amendment) Act 2000 (c. 44) (abuse of position of trust), if the offender was 20 or over.E+W+S+N.I.
17An offence under section 1 or 2 of this Act (rape, assault by penetration).E+W+S+N.I.
18An offence under section 3 of this Act (sexual assault) if—E+W+S+N.I.
(a)where the offender was under 18, he is or has been sentenced, in respect of the offence, to imprisonment for a term of at least 12 months;

(b)in any other case—

(i)the victim was under 18, or

(ii)the offender, in respect of the offence or finding, is or has been—

(a)sentenced to a term of imprisonment,

(b)detained in a hospital, or

(c)made the subject of a community sentence of at least 12 months.

19An offence under any of sections 4 to 6 of this Act (causing sexual activity without consent, rape of a child under 13, assault of a child under 13 by penetration).E+W+S+N.I.
20An offence under section 7 of this Act (sexual assault of a child under 13) if the offender—E+W+S+N.I.
(a)was 18 or over, or

(b)is or has been sentenced in respect of the offence to imprisonment for a term of at least 12 months.

21An offence under any of sections 8 to 12 of this Act (causing or inciting a child under 13 to engage in sexual activity, child sex offences committed by adults).E+W+S+N.I.
22An offence under section 13 of this Act (child sex offences committed by children or young persons), if the offender is or has been sentenced, in respect of the offence, to imprisonment for a term of at least 12 months.E+W+S+N.I.
23An offence under section 14 of this Act (arranging or facilitating the commission of a child sex offence) if the offender—E+W+S+N.I.
(a)was 18 or over, or

(b)is or has been sentenced, in respect of the offence, to imprisonment for a term of at least 12 months.

24An offence under section 15 of this Act (meeting a child following sexual grooming etc).E+W+S+N.I.
25An offence under any of sections 16 to 19 of this Act (abuse of a position of trust) if the offender, in respect of the offence, is or has been—E+W+S+N.I.
(a)sentenced to a term of imprisonment,

(b)detained in a hospital, or

(c)made the subject of a community sentence of at least 12 months.

26An offence under section 25 or 26 of this Act (familial child sex offences) if the offender—E+W+S+N.I.
(a)was 18 or over, or

(b)is or has been sentenced in respect of the offence to imprisonment for a term of at least 12 months.

27An offence under any of sections 30 to 37 of this Act (offences against persons with a mental disorder impeding choice, inducements etc. to persons with mental disorder).E+W+S+N.I.
28An offence under any of sections 38 to 41 of this Act (care workers for persons with mental disorder) if —E+W+S+N.I.
(a)where the offender was under 18, he is or has been sentenced in respect of the offence to imprisonment for a term of at least 12 months;

(b)in any other case, the offender, in respect of the offence or finding, is or has been—

(i)sentenced to a term of imprisonment,

(ii)detained in a hospital, or

(iii)made the subject of a community sentence of at least 12 months.

29An offence under section 47 of this Act (paying for sexual services of a child) if the victim or (as the case may be) other party was under 16, and the offender—E+W+S+N.I.
(a)was 18 or over, or

(b)is or has been sentenced in respect of the offence to imprisonment for a term of at least 12 months.

29AAn offence under section 48 of this Act (causing or inciting child prostitution or pornography) if the offender –E+W+S+N.I.
(a)was 18 or over, or

(b)is or has been sentenced in respect of the offence to imprisonment for a term of at least 12 months.

Sch 5

1Murder.E+W+S+N.I.
2Manslaughter.E+W+S+N.I.
3Kidnapping.E+W+S+N.I.
4False imprisonment.E+W+S+N.I.
4AOutraging public decency.E+W+S+N.I.
Duration

The order lasts for at least 5 years.

Terms

The terms must be expressed as prohibitions.

The court may prohibit D from doing anything in the order for the purpose of protecting the public/a particular member of it from serious sexual harm.

The leading authority R v Collard [2005] 1 Cr App R (S) 155(34) (although this case really deals with the old restraining order which was available under the 1997 Sex Offenders Act)
Collard

The CA was considering restraining orders in cases of downloading /possession of indecent photographs of children. There are two broad considerations –

· first the nature, duration and number of offences and the use to which the material was put; 
· D’s  antecedents and personal circumstances and the risk of re-offending; 
but such orders (and any analogous ones)  should not be oppressive, Courts must bear in mind bearing in mind that more and more people use the internet and some  employers require an employee to use the internet at home and  at work.
R v Helmsley [2010] 3 All ER 965 CA
H was convicted of possession of 6,500 indecent images. A SOPO was imposed banning him 

· from owning electronic equipment capable of retaining images of nude children

·  Owning such images

·  Working with children

· Being involved in social activities likely to lead him into contact with children

And the order gave the police a power to enter to check up on compliance.

On appeal –held- the order was unnecessarily wide and impossible to comply with. It gave the police far too greater power to search and seize. Compliance may have required the assistance of a third party. It seriously affected D’s opportunities to obtain employment and condition four could be breached unintentionally.

A SOPO should be clear, capable of compliance, nor should it require performance by a third party. The order must not be unreasonably hard to obey and it must be free from the risk D may inadvertently breach it.
R v Mortimer CLW 11/08/30

A SOPO must be designed to address the risk the individual being sentenced posed and must be 

· proportionate

· not oppressive

· necessary to protect the public generally from serious sexual harm.

Here M was banned from possessing any photos of a child under16, could not own a computer, banned from using the internet save for work, study or employment, and could not download  or access a picture of a person under 16 without parental consent.

Held –condition one was unjustified, vague and indefinite, condition two was “draconian” and three neither necessary nor proportionate and almost impossible to measure compliance with.

Conditions that may be acceptable would include-

i) possessing any photograph in any form of any child under 16 years other than a member of the offender’s family, and then only with the written permission of the child’s parent or guardian (but not including the offender if he is either of those),

 (ii) purchasing, leasing or renting, or otherwise being in possession of, any computer, iPhone or mobile telephone without notifying the offender’s monitoring police o/probation officer of such acquisition within X days thereof, 

(iii) using any computer, etc., capable of accessing the internet that did not have the capacity to retain and display the history of internet use, 

(iv) making any attempt to delete the internet history on any computer, etc., 

(v) denial of access by a police officer to any such history when asked.

 R v Brown CA [2011] EWCA 1223
“ ...save where to do so is inadvertent or unavoidable not  to any images of a child under the age of 16 unless the prior permission of that child’s parents or guardian has been obtained”

CA- “That restriction would, for example, serve to criminalise the continued possession of a daily newspaper which happened to have an inoffensive photograph of a child in it unless it was disposed of straight away upon realisation that such a photograph was in the newspaper. It is not adequate to rely upon the good sense of prosecutors in cases of this type so that very widely drafted prohibitions can be incorporated. We regard that prohibition as being far too widely drafted, and we are therefore minded to delete...”

It is sometimes easy to overlook the draft SOPO when preparing mitigation or an opening. Police officers normally draft these so they lack any legal or professional input. The order will hang over the accused for a long time and it is important to get it right on the day.

S80 SOA Sex offenders and notification

Criteria

I) D is found guilty of an offence at Sch 3 (or found Not Guilty by reason of insanity /under a disability but did the act)

Or he has been cautioned for an offence on Sch 3

Length

Adults

	Description of relevant offender
	Notification period

	A person who, in respect of the offence, is or has been sentenced to imprisonment for life , to imprisonment for public protection under section 225 of the Criminal Justice Act 2003 or to imprisonment for a term of 30 months or more
	An indefinite period beginning with the relevant date

	A person who, in respect of the offence, has been made the subject of an order under section 210F(1) of the Criminal Procedure (Scotland) Act 1995 (order for lifelong restriction)
	An indefinite period beginning with that date

	A person who, in respect of the offence or finding, is or has been admitted to a hospital subject to a restriction order
	An indefinite period beginning with that date

	A person who, in respect of the offence, is or has been sentenced to imprisonment for a term of more than 6 months but less than 30 months
	10 years beginning with that date

	A person who, in respect of the offence, is or has been sentenced to imprisonment for a term of 6 months or less
	7 years beginning with that date

	A person who, in respect of the offence or finding, is or has been admitted to a hospital without being subject to a restriction order
	7 years beginning with that date

	A person within section 80(1)(d)
	2 years beginning with that date

	A person in whose case an order for conditional discharge or, in Scotland, a probation order, is made in respect of the offence
	The period of conditional discharge or, in Scotland, the probation period

	A person of any other description
	5 years beginning with the relevant date


Youths

Divide the figure above by ½- save where D is subject to DTO, the figure is based on the custodial element of the DTO, not the whole term.  Where the custodial term equates to 12m or more, the notification period is 5 years; less than 12m and the requirement is for 3 ½ years. The court may direct that is it the parent’s obligation to fulfil notification requirements.

Confiscation orders under POCA 
Under S6 POCA the Crown can demand a confiscation hearing and the judge can order one of his own volition. The crown will want to obtain the biggest order possible –not least because they get a cut. There are two bases- criminal lifestyle-D must be convicted of an offence under Sch II of POCA- or he may be pursued under the heading of particular criminal conduct.

Sch II

Money laundering 
2. An offence under either of the following provisions of this Act —
(a) section 327 (concealing etc. criminal property); 

(b) section 328 (assisting another to retain criminal property). 

(lists other offences)

Prostitution and child sex 
8.- (1) An offence under section 33 or 34 of the Sexual Offences Act 1956 (keeping or letting premises for use as a brothel).

(2) An offence under any of the following provisions of the Sexual Offences Act 2003 — 

(a) section 14 (arranging or facilitating commission of a child sex offence); 

(b) section 48 (causing or inciting child prostitution or pornography); 

(c) section 49 (controlling a child prostitute or a child involved in pornography); 

(d) section 50 (arranging or facilitating child prostitution or pornography); 

(e) section 52 (causing or inciting prostitution for gain); 

(f) section 53 (controlling prostitution for gain). 

Inchoate offences 
10.- (1) An offence of attempting, conspiring or inciting the commission of an offence specified in this Schedule. 

 (1A) An offence under section 44 of the Serious Crime Act 2007 of doing an act capable of encouraging or assisting the commission of an offence specified in this Schedule. 

(2) An offence of aiding, abetting, counselling or procuring the commission of such an offence.

The Crown will want to prove criminal lifestyle as in essence, they can explore the defendant’s financial affairs going back 6 years and can call on the statutory assumptions at S10 POCA to aid the valuation of the defendant’s benefit from offending.

S10-

“(1) If the court decides under section 6 that the defendant has a criminal lifestyle it must make the following four assumptions for the purpose of —

(a) deciding whether he has benefited from his general criminal conduct, and 

(b) deciding his benefit from the conduct. 

(2) The first assumption is that any property transferred to the defendant at any time after the relevant day was obtained by him — 

(a) as a result of his general criminal conduct, and 

(b) at the earliest time he appears to have held it. 

(3) The second assumption is that any property held by the defendant at any time after the date of conviction was obtained by him — 

(a) as a result of his general criminal conduct, and 

(b) at the earliest time he appears to have held it. 

(4) The third assumption is that any expenditure incurred by the defendant at any time after the relevant day was met from property obtained by him as a result of his general criminal conduct. 

(5) The fourth assumption is that, for the purpose of valuing any property obtained (or assumed to have been obtained) by the defendant, he obtained it free of any other interests in it. 

(6) But the court must not make a required assumption in relation to particular property or expenditure if — 

(a) the  assumption is shown to be incorrect, or 

(b) there would be a serious risk of injustice if the assumption were made. 

(7) If the court does not make one or more of the required assumptions it must state its reasons. 

(8) The relevant day is the first day of the period of six years ending with — 

(a) the day when proceedings for the offence concerned were started against the defendant, or 

(b) if there are two or more offences and proceedings for them were started on different days, the earliest of those days. 

(9) But if a confiscation order mentioned in section 8(3)(c) has been made against the defendant at any time during the period mentioned in subsection (8) — 

(a) the relevant day is the day when the defendant's benefit was calculated for the purposes of the last such confiscation order; 

(b) the second assumption does not apply to any property which was held by him on or before the relevant day. 

(10) The date of conviction is — 

(a) the date on which the defendant was convicted of the offence concerned, or 

(b) if there are two or more offences and the convictions were on different dates, the date of the latest. “

If D does not have a criminal lifestyle then he may have benefited from “Particular criminal conduct” for POCA purposes. This means he benefitted from the offence, any associated offences and any TIC’s under S6(4) (c)  POCA.
How much are the Crown after?

The leading case of May sets out what the Crown are entitled to-

“Although "confiscation" is the name ordinarily given to this process, it is not confiscation in the sense in which schoolchildren and others understand it.  A criminal caught in possession of criminally-acquired assets will, it is true, suffer their seizure by the state.  Where, however, a criminal has benefited financially from crime but no longer possesses the specific fruits of his crime, he will be deprived of assets of equivalent value, if he has them.  The object is to deprive him, directly or indirectly, of what he has gained.  "Confiscation" is, as Lord Hobhouse of Woodborough observed in In re Norris [2001] UKHL 34, [2001] 1 WLR 1388, Para 12, a misnomer.”

The court added that this is the correct approach to confiscation

1) “The court should proceed by asking the three questions posed above: 

· Has the defendant (D) benefited from relevant criminal conduct?

· If so, what is the value of the benefit D has so obtained?

· What sum is recoverable from D?

Where issues of criminal lifestyle arise the questions must be modified.  These are separate questions calling for separate answers, and the questions and answers must not be elided.

1) In determining, under the 2002 Act, whether D has obtained property or a pecuniary advantage and, if so, the value of any property or advantage so obtained, the court should (subject to any relevant statutory definition) apply ordinary common law principles to the facts as found.  The exercise of this jurisdiction involves no departure from familiar rules governing entitlement and ownership.  While the answering of the third question calls for inquiry into the financial resources of D at the date of the determination, the answering of the first two questions plainly calls for a historical inquiry into past transactions.

2) D ordinarily obtains property if in law he owns it, whether alone or jointly, which will ordinarily connote a power of disposition or control, as where a person directs a payment or conveyance of property to someone else.  He ordinarily obtains a pecuniary advantage if (among other things) he evades a liability to which he is personally subject.  Mere couriers or custodians or other very minor contributors to an offence, rewarded by a specific fee and having no interest in the property or the proceeds of sale, are unlikely to be found to have obtained that property.  It may be otherwise with money launderers.”
If the defendant has been involved in offences not on Sch II or his criminal conduct is really a one-off, confiscation will be based on the benefit derived form that “particular criminal conduct”.

The confiscation hearing may take place at the same time as sentencing but often, the judge sets a timetable for service of statements before a full hearing can take place. The Representation Order covers the defence costs .If you are prosecuting, you need to agree a fee before doing the work.

The standard of proof is the civil one and the civil rules of evidence apply.

Forfeiture S5 Protection of Children Act 1978

The court may make a forfeiture order on conviction for offences under s1 PCA 1978

Some useful recent case law on sentencing

Deportation and general principles following S32 BA 2007

R v Kluxen, R v Rostas & Adam [2010] EWCA Crim 1081
This case is a very handy examination of deportation powers on conviction including a look at relevant EU provisions. Firstly the CA remarks that courts should not now use the IA 1971 but instead S32 BA (“foreign criminal”). 

Only a person sentenced to a term of 12m imprisonment may be deported by a criminal court. The term must be a single one of 12m or more but a person sentenced to less than 12m would not normally be a legitimate candidate for deportation. 

The SoS can order deportation of such an person and has the power of deportation under S32 (5) unless an exception under S33 applies.
Extended sentences –EPP’s-S227 CJA 2003

R v Fazli [2009] EWCA Crim 939
D pleaded G to Common Assault and ABH in a domestic setting at the first opportunity and had no previous convictions of relevance. Although serious harm not caused to his wife, D did pose a high risk of further offending.
Held-The judge was not entitled to pass an Extended Sentence here- the determinate sentence –if passed-would not have been as high as 4 years. D was entitled to 1/3 credit thus 3 years’ imprisonment substituted for an EPP.
The analogy crosses over to sex offences.

Indications 

R v Newman [2010] 7 Arch Review 3 CA
An “Indo” given under R v Goodyear PD is binding except in exceptional circumstances and a  judge should exercise caution before giving any indication for a specified offence (Sch 15 A CJA 2003) which had the potential to attract an indeterminate sentence . If the judge does err, the public interest in passing a proper sentence –as opposed to the promised one-prevails

Judges must be slow to renege on Goodyear's and no prejudice should result to D beyond feeling let down.

Also -obiter- the AG is not bound by any Goodyear indication -Goodyear is reported at [2005] EWCA Crim 888. The PD is at 1WLR 2532 CA.
Life sentences-IPPs and Child porn

R v Waller [2010] Crim LR 655 CA
An IPP for downloading child porn (S1 PCA 1978) quashed and a determinate sentence and SOPO imposed instead. It could not be said that D’s acts posed a future risk of serious harm to children but the CA stated there could be circumstances when an IPP would be appropriate in a child porn case.

See too R v Sackman [2010] 2 Cr App R (S) 380(56) 
The court stressed important role of SOPO in protecting children 
Can you impose an IPP when D already serving discretionary (pre-2003) life sentence?

R v Smith CLW [2010] EWCA Crim246
Yes-no bar on passing two indeterminate sentences on different dates. Here D had been recalled on the first sentence).
Life sentences-IPPs 
R v Bretton [2010] 1 FLR 73 CA
D committed several offences against V, a repeat victim, including criminal damage, arson, breach of non-mol and a breach of ASBO. The judge imposed an EPP but the CA held that an EPP did not meet the risk posed by D who had drink and drug problems and who would otherwise be released half-way through the sentence automatically. The court ordered an IPP substituted for 3 years 

Rape 

AG’s Ref (no 90 of 2009) [2010] 2 Cr App R (S) 168(27)
This offence comprised of a grave attack on girlfriend leaving her paralysed ,raped, penetrated with object, detained for 30 hours before allowed medical help. She was left permanently disabled. D was convicted of rape and assault by penetration, but pleaded G to GBH. He received 10 years’ imprisonment which the CA substituted for IPP for 9 years.

D’s criminality and culpability went beyond the SC’s guidelines 

R v Nightingale [2010] 2 Cr App R(S) 396(59)
D asked to help work colleague after colleagues’ 1 night stand was ill. He was left alone with her and raped her .The woman recalled event 2 days later prompted by medical symptoms. D denied attack and then claimed it was consensual

On appeal it was held the judge attached too much weight to breach of trust and sentence reduced to 6 1/2 years. There was a further 6 m reduction on top to reflect “the significant and unjustifiable "delay in dealing with case which was the fault of CPS. 
Historic sex offences and the basis for sentence today

AG’s Ref (No 92 of 2009)  [2010] EWCA Crim 524
These offences occurred in 1973/4 when V was aged 13; including rape, sexual assault and forced oral sex .In 1987 he served 7 years for a different set of sex offences against children. Post-release (1992) he was regarded as rehabilitated and stayed out of trouble. He was then charged with and pleaded to the 1973/4 offences.

Was it proper to consider what difference these offences would have made had they been known of when he was sentenced in 1987? No- the correct approach was to examine the seriousness of these offences to identify the start point. And then assess the aggravating and mitigating features.

R v Moon [2011] 1 Cr App R (S) 214(34)

When sentencing for historic offences, the court should oak at the look at the guidelines in force at commission.
5. Fees

Sexual offences are covered by the Advocates Graduated Fee Scheme (“AGFS”).Your case will either come under 

Class D- sexual offences and offences against children

Class H- keeping a brothel and outraging public decency

               SOA 1956 –Sections 2, 3, 13*, 22, 24 and 32
(* conditional upon age of D and V)

               SOA 1967 S4

Class J –serious sex offences against children.

You are entitled to a Basic Fee plus an uplift for Pages of Prosecution Evidence (“PPE”).Photographs and images in a CD Rom served by P count as PPE.  Add bolt- ons .There will be an uplift for the number of witnesses if there is a trial. (This includes a Newton). Add on the daily attendance fee and that is your claim.
If your case ends as a guilty plea, you are entitled to the Basic Fee, PPE, and sentence hearing plus any other bolt ons. If sentencing takes place in another hearing e.g at PCMH then there is only one fee- the basic fee. Bolt -ons may be added in some circumstances.
If your trial cracks, you claim the Basic Fee, PPE and the bolt- ons. Your evidence uplift (PPE) depends on what stage the trial cracked.
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