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The basics
(i) Burden and standard of proof

The law is the same in the Crown Court as it is in the Magistrates’ but you will find a difference in terminology and you will have to address the jury on the matter in your opening or closing speech.

Instead of the “satisfied beyond all reasonable doubt” test often used in the lower court, judges and advocates talk about “being satisfied so that you are sure of the defendant’s guilt”. If you prosecute, you will need to outline the burden and standard of proof to the jury in your opening and, when you close the case, you will then want to argue why the evidence surmounts the burden of proof. If you defend, you will rarely be making an opening but you will need to do a closing speech and in it, you will want to argue that the Crown’s case has not been satisfied to the standard that the jury can be satisfied so that they are sure of your client’s guilt.
Before undertaking your first trial, read Direction No 3 - Crown Court Bench Book - Directing the Jury - Burden and Standard of Proof (available from www.judiciary.gov .uk). The Bench Book will be a very useful guide to you for all manner of directions a judge needs to give or may be asked to give during a trial. It is written in clear English and many Directions have examples of how to interpret the law. They also often contain references to recent case law which will assist you with research and the preparation of a skeleton argument.
Legal and evidential burdens

Whichever side you appear for, you will need to address the jury on the burden and standard of proof where a burden exits on the defence. In many cases it is simply a matter for the Crown to prove actus reus and mens rea to the “satisfied so you are sure” standard. However, where the defendant asserts a defence, there is more to it.

Evidential burden
Here, the defence must adduce evidence before the jury in order to raise the defence e.g. self-defence, alibi or S28 Misuse of Drugs Act 1971. This may be by way of calling the client as a witness but occasionally, careful cross-examination of prosecution witnesses may lay your foundations.
Once the defence has been adduced, the Crown must negative it if they are to persuade the jury to convict.

Legal burden

Where the law imposes a legal burden on the defence, the defendant needs to make the jury sure on the balance of probabilities that he has established his defence. Again, the Crown must negative the defence.

How do you know which burden applies? Case law has developed and provided a list of situations where the defence has been held to carry a legal or evidential burden. This has not determined every situation which will arise but provides some assistance for framing your argument. Arch 16-77- 78 contains a useful summary of current case law.
Examples of defences carrying a legal burden
Diminished responsibility – R v Lambert, Jordan & Ali 2001 WLR 211 CA

Good reason or lawful authority for having the article with him - Lynch v DPP [2001] EWHC Admin 882

Likelihood of driving (drunk in charge) – R v Sheldrake [2005] 1 Cr App R 450(28)

Trademarks defences - R v Johnstone [2003] 1 WLR 1736 HL
As a general guide, where the defendant himself knows the reason for his act - e.g. lawful authority / good reason or excuse, the burden is more likely to be a legal one rather than an evidential one. Equally, where there is a clear public interest in the accused having to prove his defence, it is more likely that he carries a legal burden of proof.

Examples of defences carrying an evidential burden

S28 MDA 1971 – R v Lambert [2001] 1 WLR 26 HL
Alibi

Self-defence 

Claim of right

Use of reasonable force.

(ii) Admissibility

In the Crown Court the judge is provided with the statements, exhibits, previous convictions of the accused and defence statement in advance of any hearing. This means they will have been read and considered by an experienced lawyer. You may find you are obliged to justify the admissibility of any evidence at one of those hearings as well as at trial. Further, if you wish to call a witness or cross-examine them, you will need to ensure the evidence will be admissible. Admissibility is often scrutinised at PCMH hearings.
For evidence to be admissible, it must be probative of the issues in the case. It must be relevant to probing an aspect of the case. It must also not offend the rules of admissibility. Evidence is admissible unless it is inadmissible. You will need a good, up-to-date practitioner’s work – either Archbold or Blackstones. If there is to be a dispute over admissibility, you will be expected to assist the judge in resolving matters and he will expect high quality submissions from both advocates.

Some evidence is inadmissible per se, some is admissible if leave is given to adduce it, and some will always be admissible. When preparing a PCMH or trial, you should be checking what is admissible, what may become admissible and what cannot be adduced. If you are defending, the more of the Crown’s case you can knock out, using the law of evidence, the better as you may then be well-placed to make a submission of No case to answer or you may be able to weaken the case to the point the jury cannot be sufficiently convinced to convict.

(iii)  Raising legal arguments

Legal arguments often arise on the hoof. The judge is not going to adjourn a case for a ruling unless it is it is complicated, especially not during a trial. You are expected to deal with matters as they arise. Given the nature of the Crown Court where many people are instructed late, it is not unusual to be confronted by a point of law in the Robing Room.

Wherever possible, commit your argument to writing. Hand-written documents are acceptable but they transmit better by fax if they are typed. Ensure all parties to the case have a copy plus the judge. Authorities should be provided in full. Archbold is still the reference book of choice in the Crown Court and so most advocates will refer the judge to paragraphs from that work when taking a point.

If the court directs service of a skeleton argument, ensure you comply. If you are dependent on an opponent for his argument before you can draft yours, list the matter for mention if you do not get it within an acceptable time. The judge may be unsympathetic if you fail to serve an argument or serve it on the morning of the hearing. When arguing, you should take the court through your argument unless the judge directs you otherwise - for example; he may only want to hear you on a couple of paragraphs. If he says he does not need to hear from you, this is a good sign.

If you anticipate a legal argument may arise, let Listing know as this may affect the time estimate. Courts hate bad time estimates – even an over-run in a case of 30 minutes is enough sometimes to jeopardise other matters in that day’s list. In a complex case, the court may want to hold a preparatory hearing – S 7-10 CJA 1878 (serious or complex fraud) or S29-34 CPIA 1996. Interlocutory appeals may be brought by either side in these cases – see Cr PR 66 below. Note the time limit for appealing.
Service of appeal notice

“ LISTNUM "SEQ1" \l 2 \s 1  An appellant must serve an appeal notice on—

the Crown Court officer;

the Registrar; and

every party directly affected by the order or ruling against which the appellant wants to appeal.

The appellant must serve the appeal notice not more than 5 business days after—

the order or ruling against which the appellant wants to appeal; or

the Crown Court judge gives or refuses permission to appeal.”

What if you lose your argument? If you prosecute, is the decision effectively a Terminating Ruling (S58-61 CJA 2003)? If so, be aware you must appeal to the Court of Appeal within the terms of S58 (4) and (5) and pursuant to Cr PR 67.
“Decision to appeal

 LISTNUM "SEQ1" \l 2 \s 1  An appellant must tell the Crown Court judge of any decision to appeal—

immediately after the ruling against which the appellant wants to appeal; or

on the expiry of the time to decide whether to appeal allowed under paragraph (2).

If an appellant wants time to decide whether to appeal—

the appellant must ask the Crown Court judge immediately after the ruling; and

the general rule is that the judge must not require the appellant to decide there and then but instead must allow until the next business day.

Service of appeal notice

 LISTNUM "SEQ1" \l 2 \s 1  An appellant must serve an appeal notice on—

the Crown Court officer;

the Registrar; and

every defendant directly affected by the ruling against which the appellant wants to appeal.

The appellant must serve the appeal notice not later than—

the next business day after telling the Crown Court judge of the decision to appeal, if the judge expedites the appeal; or

5 business days after telling the Crown Court judge of that decision, if the judge does not expedite the appeal.

[Note. If the ruling against which the appellant wants to appeal is a public interest ruling, see rule 67.8.]”
Given the risk of an appeal at anyone of these stages, always take a careful note of the opposing submissions and the judge’s rulings. You will struggle to get these from the shorthand writer quickly, plus these transcripts have to be paid for and your instructing solicitor may not be willing to incur the disbursement.
Never be afraid to ask for the judge’s reasons if for any reason he does not give them. Never be afraid to seek clarification either or correct any misunderstanding. It is too late to do this when the case is finished.
(iv) Professional ethics - Code of Conduct 

You must uphold the highest standard of ethics in the Crown Court. Opponents and judges will be quick to react if you do not. Judges take breaches of ethics extremely seriously and they can lead to being reported to the SRA, costs sanctions and bad publicity as the press cover the Crown Court in more depth than they do the Magistrates’. These are the provisions you will encounter the most when dealing with evidential matters.

Rule 11: Litigation and advocacy
11.01 Deceiving or misleading the court

1. You must never deceive or knowingly or recklessly mislead the court or knowingly allow the court to be misled.

2. You must draw to the court's attention:

(a) Relevant cases and statutory provisions; and

(b) Any material procedural irregularity.

3. You must not construct facts supporting your client's case or draft any documents relating to any proceedings containing:

(a) Any contention which you do not consider to be properly arguable; or

(b) Any allegation of fraud unless you are instructed to do so and you have material which you reasonably believe establishes, on the face of it, a case of fraud.

11.06 Appearing as a witness

You must not appear as an advocate at a trial or act in the litigation if it is clear that you, or anyone within your firm, will be called as a witness, unless you are satisfied that this will not prejudice your independence as an advocate, or litigator, or the interests of your client or the interests of justice.

11.07 Communications with the judge

You should be cautious about communicating with judges outside the courtroom, in respect of matters in which you are appearing before them, unless you are invited to do so in the presence of the solicitor or counsel for the other side or party.
11.18 Disclosure of information 

There are some types of information which you are obliged to disclose to the court, whether or not it is in the best interests of the client to do so. Failure to disclose such information could amount to a breach of 11.01. For example:

(a) The advocates on both sides must advise the court of relevant cases and statutory provisions. If one of them omits a case or provision or makes an incorrect reference to a case or provision, it is the duty of the other to draw attention to it even if it assists the opponent's case.

(b) Except when acting or appearing for the prosecution, if you know of facts which, or of a witness who, would assist the adversary you are not under any duty to inform the adversary, or the court, of this to the prejudice of your own client.

11.19 Dealings with witnesses 

You are permitted, even when acting as an advocate, to interview and take statements from any witness or prospective witness at any stage in the proceedings, whether or not that witness has been interviewed or called as a witness by another party.
2. Half-time submissions

The same approach that applies in the Crown Court applies to the Magistrates’ save that you will be dealing with a legally-qualified lawyer in the form of a judge. He or she will be far more demanding than the lower courts when you make or resist a submission.  You will have to take the point on the hoof unless you are lucky enough to have the judge adjourn the case for a natural break e.g. overnight or over lunch.
The test is Galbraith [1981] 73 Cr App R 124
“"How then should the judge approach a submission of 'no case'? (1) If there is no evidence that the crime alleged has been committed by the defendant, there is no difficulty. The judge will of course stop the case. (2) The difficulty arises where there is some evidence but it is of a tenuous character, for example because of inherent weakness or vagueness or because it is inconsistent with other evidence. (a) Where the judge comes to the conclusion that the prosecution evidence, taken at its highest, is such that a jury properly directed could not properly convict upon it, it is his duty, upon a submission being made, to stop the case. (b) Where, however, the prosecution evidence is such that its strength or weakness depends on the view to be taken of a witness's reliability, or other matters which are generally speaking within the province of the jury and where on one possible view of the facts there is evidence upon which a jury could properly come to the conclusion that the defendant is guilty, then the judge should allow the matter to be tried by the jury. It follows that we think the second of the two schools of thought is to be preferred. . . There will of course, as always in this branch of the law, be borderline cases. They can safely be left to the discretion of the judge."

The judge will immediately want to know which limb you rely on so begin your submission by announcing this. If you prosecute the judge may want full submissions from you or he may simply pose questions to you. If the submission is ill-founded, he may not invite you to say anything at all.

If the court accedes to a submission of No Case to Answer, it is a Terminating Ruling - see later - so be alive to what will happen next. If the submission is rejected, there is no remedy at this stage. Whether you will have grounds to appeal the conviction will depend on how the judge applied the law when you made your submission and what happens in the trial as a whole.  Appeals to the Crown Court are not an automatic right as they are in the lower court. 

You may make a submission on all counts in an Indictment or just one. Make it clear which is the subject of your application at the outset. It maybe that successful submission on one count then clears the way for a submission on another count. 

Sometimes the judge may invite the defence to make a submission. This is his way of trying to kill off a poor case. However, you should not assume he will do this. Occasionally the judge will stop the trial of his own volition because of its weaknesses.
3. Terminating rulings and other interlocutory appeals

Terminating Rulings S58-61 CJA 2003

Since the coming into force of the relevant part of the CJA 2003, the prosecution have had the right to apply a ruling which effectively finishes off a count on the Indictment. There is no like provision in Magistrates’ court although the prosecution could seek a remedy in some cases in the High Court by way of Case Stated.

The Act states-

“S58.General right of appeal in respect of rulings E+W
(1)This section applies where a judge makes a ruling in relation to a trial on indictment at an applicable time and the ruling relates to one or more offences included in the indictment.
(2)The prosecution may appeal in respect of the ruling in accordance with this section.
(3)The ruling is to have no effect whilst the prosecution is able to take any steps under subsection (4).
(4)The prosecution may not appeal in respect of the ruling unless—
(a)following the making of the ruling, it—
(i)informs the court that it intends to appeal, or
(ii)requests an adjournment to consider whether to appeal, and
(b)if such an adjournment is granted, it informs the court following the adjournment that it intends to appeal.
(5)If the prosecution requests an adjournment under subsection (4)(a)(ii), the judge may grant such an adjournment.
(6)Where the ruling relates to two or more offences—
(a)any one or more of those offences may be the subject of the appeal, and
(b)if the prosecution informs the court in accordance with subsection (4) that it intends to appeal, it must at the same time inform the court of the offence or offences which are the subject of the appeal.
(7)Where—
(a)the ruling is a ruling that there is no case to answer, and
(b)the prosecution, at the same time that it informs the court in accordance with subsection (4) that it intends to appeal, nominates one or more other rulings which have been made by a judge in relation to the trial on indictment at an applicable time and which relate to the offence or offences which are the subject of the appeal,
that other ruling, or those other rulings, are also to be treated as the subject of the appeal.

(8)The prosecution may not inform the court in accordance with subsection (4) that it intends to appeal, unless, at or before that time, it informs the court that it agrees that, in respect of the offence or each offence which is the subject of the appeal, the defendant in relation to that offence should be acquitted of that offence if either of the conditions mentioned in subsection (9) is fulfilled.
(9)Those conditions are—
(a)that leave to appeal to the Court of Appeal is not obtained, and
(b)that the appeal is abandoned before it is determined by the Court of Appeal.
(10)If the prosecution informs the court in accordance with subsection (4) that it intends to appeal, the ruling mentioned in subsection (1) is to continue to have no effect in relation to the offence or offences which are the subject of the appeal whilst the appeal is pursued.
(11)If and to the extent that a ruling has no effect in accordance with this section—
(a)any consequences of the ruling are also to have no effect,
(b)the judge may not take any steps in consequence of the ruling, and
(c)if he does so, any such steps are also to have no effect.
(12)Where the prosecution has informed the court of its agreement under subsection (8) and either of the conditions mentioned in subsection (9) is fulfilled, the judge or the Court of Appeal must order that the defendant in relation to the offence or each offence concerned be acquitted of that offence.
(13)In this section “applicable time”, in relation to a trial on indictment, means any time (whether before or after the commencement of the trial) before the time when the judge starts his summing-up to the jury.
 (14)The reference in subsection (13) to the time when the judge starts his summing-up to the jury includes the time when the judge would start his summing-up to the jury but for the making of an order under Part 7.”

You have chosen to open The Whole Act without Schedules

The Whole Act without Schedules you have selected contains over 200 provisions and might take some time to download. You may also experience some issues with your browser, such as an alert box that a script is taking a long time to run.

Would you like to continue?

Note the timing of any application and the conditions of appeal. The Act does not define the phrase “Terminating Ruling” but where the Crown find their way to a conviction barred by a judicial ruling, it is almost certainly a Terminating Ruling. Note the following are not Terminating Rulings under S57-

(a) A decision to discharge the jury;

(b) any ruling where the appeal lies to the Court of Appeal under some other statutory provision.

If you are prosecuting, you need to react immediately or forfeit your right of appeal. If you are defending, and there are other counts on the Indictment which are unaffected, that part of the trial may proceed. The judge will probably ask for your views on this.

Just because the Crown intend to appeal does not mean they will get leave to do so. But you must be prepared - whichever side you are on - to argue the matter in the Court of Appeal.
Appeals from preparatory hearings

These lie under S9 (11) CJA 1987 or S35 CPIA 1996 and deal only with rulings on points of law. As the jury have not yet been empanelled, the trial is on ice till the outcome of the appeal is known. Otherwise the same advice applies here as to Terminating Rulings.

4. PII matters and legal professional privilege
 This section deals briefly with PII matters as they are covered in detail on the Disclosure course in this series. For more details, go to www.crimeline.info.
What is PII?

The concept of “Public interest immunity” is defined in R v H; R v C [2004] 2 AC 134 HL thus:
“Circumstances may arise in which material held by the prosecution and tending to undermine the prosecution or assist the defence cannot be disclosed to the defence, fully or even at all, without the risk of serious prejudice to an important public interest. The public interest most regularly engaged is that in the effective investigation and prosecution of serious crime, which may involve resort to informers and under-cover agents, or the use of scientific or operational techniques (such as surveillance) which cannot be disclosed without exposing individuals to the risk of personal injury or jeopardising the success of future operations. In such circumstances some derogation from the golden rule of full disclosure may be justified but such derogation must always be the minimum derogation necessary to protect the public interest in question and must never imperil the overall fairness of the trial”.

This definition recognises only material in the hands of those investigating crime but all sorts of material will be caught. Code 6:12 CPIA Code of Practice gives a list of such material but note this list is not closed.

“6.12 Subject to paragraph 6.13 below, the disclosure officer must list on a sensitive schedule any material, the disclosure of which he believes would give rise to a real risk of serious prejudice to an important public interest, and the reason for that belief. The schedule must include a statement that the disclosure officer believes the material is sensitive. Depending on the circumstances, examples of such material may include the following among others:

· material relating to national security;
· material received from the intelligence and security agencies;
· material relating to intelligence from foreign sources which reveals sensitive intelligence gathering methods;

· material given in confidence;
· material relating to the identity or activities of informants, or undercover police officers, or witnesses, or other persons supplying information to the police who may be in danger if their identities are revealed;
· material revealing the location of any premises or other place used for police surveillance, or the identity of any person allowing a police officer to use them for surveillance;

· material revealing, either directly or indirectly, techniques and methods relied upon by a police officer in the course of a criminal investigation, for example covert surveillance techniques, or other methods of detecting crime;

· material whose disclosure might facilitate the commission of other offences or hinder the prevention and detection of crime;

· material upon the strength of which search warrants were obtained;

· material containing details of persons taking part in identification parades;

· material supplied to an investigator during a criminal investigation which has been generated by an official of a body concerned with the regulation or supervision of bodies corporate or of persons engaged in financial activities, or which has been generated by a person retained by such a body;

· material supplied to an investigator during a criminal investigation which relates to a child or young person and which has been generated by a local authority social services department, an Area Child Protection Committee or other party contacted by an investigator during the investigation;

6.13 In exceptional circumstances, where an investigator considers that material is so sensitive that its revelation to the prosecutor by means of an entry on the sensitive schedule is inappropriate, the existence of the material must be revealed to the prosecutor separately. This will apply only where compromising the material would be likely to lead directly to the loss of life, or directly threaten national security.”

PII arguments crop up when the prosecutor holds such material and it undermines them or assists the defence (S 3 CPIA) and thus is disclosable but for the PII claim. If you prosecute, you will need a conference with the Officer in the Case as soon as the issue arises and you will need to consider how to proceed. You may need to consider a PII application ex parte to the trial judge.

 PII also arises because the defence know or believe in the existence of PII material which is capable of undermining the Crown’s case or assisting that of the defence and thus seek disclosure - this is normally done by way of a S 8 CPIA application. 

Disclosure of social services files is also a common area of dispute so far as PII is concerned. There is a box towards the end of the standard PCMH form inviting the parties to raise such issues and the court will give directions. If you take on a 3rd party and lose, you may be ordered to meet the costs. You can limit your exposure by making it clear what you want and why so that the person charged with answering your request can form an opinion on whether there is any disclosable material or not.
The material sought by the defence must be admissible.  The case of R v Keane 99 Cr App R 1 CA obliges the court to order disclosure where it may prove the accused’s innocence or avoid the risk of a miscarriage of justice. If the Crown cannot disclose yet fairness demands it R v H (ante) says the case must be discontinued.
(ii) Legal professional privilege (“LPP”)
LPP becomes an issue if the defendant “no commented” in interview and the reason for this relates to advice given at the police station by a legal representative or when the defence advocate is put under pressure by a judge to reveal instructions , for example in a case management hearing. The privilege is that of the client who may waive it if he wishes. The advocate cannot waive privilege –this would breach confidentiality. An advocate cannot be required to divulge confidential information by the court.
S34 CJPOA and privilege

The earliest case in time relating to no comment interviews and waiver of privilege at trial is R v Bowden [1999] 2 Cr App R 176 CA which delineates the point at which a defendant waives privilege. Where D simply states he no commented on legal advice he does not waive privilege. However if he embarks upon an explanation of the advice given he does waive it and can now, subject to the any opposition from the judge, be cross-examined as to the real reason for silence in interview. R v Loizou [2006] EWCA Crim 1719 and R Hall-Chung [2005] EWCA Crim 1337 make it plain that it is for the judge to rule when a waiver has occurred and how far - if at all -the Crown may go in cross-exam. Whichever side you are on, be prepared to make authoritative representations to further your cause where the accused no commented. If D is cross-examined and the legal rep. who was responsible for the advice is not also called by the defence, the Crown are at liberty to comment on this failure providing the judge is satisfied that it is fair to do so.
Any communications between a solicitor and client are privileged. The courts have noted on many occasions that privilege is vital to maintaining public confidence in the administration of justice. See Allen v UK Times 12th November 2002 ECtHR

R v Grant [2005] 2 Cr App R  28 CA   

Here police officers eavesdropped on suspects and solicitors in private consultation and sought to adduce the contents of those consultations at trial. On appeal the CA held such a move had breached legal professional privilege .The Court declined to listen to the tapes of the eavesdropping as this would have amounted to a further breach of privilege.      

Recent fabrication

A client who waives privilege in response to an allegation of Recent Fabrication exposes himself to cross-exam on what was said between solicitor and client. See R v Wilmot 89 Cr App R 341 CA.
Self-incrimination

This rule also applies in the Magistrates’ Court but in the Crown Court, it may well be raised by the judge, who is upholding the rights of all parties involved. Do not bank on a successful exam or cross-exam where a witness has or may have such a privilege.

5 The defendant and his evidence

(i) Compellability

The defendant is not compellable.

(ii) Competence

If the defendant is not fit to plead then he will not be giving evidence as he is not competent to do so. Fitness to Plead must be raised before the accused is arraigned. See Arch 4-166a for the procedure which must be adopted and the consequences of being found unfit.

(iii)Confessions 

A confession is defined as follows-

"‘Confession’, includes any statement wholly or partly adverse to the person who made it, whether made to a person in authority or not and whether made in words or otherwise“- S82 PACE.

If you are prosecuting, you will want to examine the evidence for any admissions to use against the accused. You will need to ensure they are admissible – they will almost always be so but the defence may seek to exclude them under S76 or S78. Never mention evidence liable to an exclusion application in your opening speech - it will lead to the jury being discharged. There will be costs consequences. Issues as to admissibility should be flagged up on the PCMH form and the judge has probably directed skeleton arguments be served. Admissibility is determined by way of voire dire. The jury leave the court and the evidence and legal argument take place in their absence. 
If you are defending you will need to identify a strategy for dealing with any admissions. Are they admitted or denied? If they are admitted, can you traverse them? Is there an argument under S76 or S78 to exclude? Have you warned the Crown and identified which witnesses will need to be called? What are the consequences of your strategy likely to be? Do you risk any bad character going in?  How detrimental will that be? Jurors - unlike magistrates - may well have previous convictions or may be anti-police. Crown court practitioners are less anxious about character going in compared to their magistrates’ counterparts. Your closing speech is the place to deal with bad character evidence which has emerged during the trial.

It does not matter to whom a confession is made. It could be a teacher, social worker, police officer, cell-mate or neighbour. If it is admissible, your task will be to address the jury on weight in your closing speech. If it is made to someone with a purpose of their own to serve e.g. cell-mate, you will want to consider corroboration which is discussed later.
Partial admissions

A partial admission is still an admission and thus is admissible unless excluded. Where there is a mixture of admissions and exculpatory material, all should be placed before a jury – unless excluded - so that they may evaluate the whole thing. Bear this in mind when editing interviews in particular.

(iv) Lies 

Lies on the part of the defendant can corroborate the Crown’s case. As a prosecutor you will want to home in on any lies in cross-examination of the accused and his witnesses. You will also want to address the jury on their significance to persuade them of guilt. 

However, the mere fact a defendant tells lies does not mean he is guilty. The judge will direct the jury along these lines –

“1. You must decide whether the defendant did in fact deliberately tell [these] lies. If you are not sure he did, ignore this matter. If you are sure, consider:

2. Why did the defendant lie? The mere fact that a defendant tells a lie is not in itself evidence of guilt. A defendant may lie for many reasons, and they may possibly be ‘innocent’ ones in the sense that they do not denote guilt, for example, (add as appropriate) lies to bolster a true defence, to protect somebody else, to conceal some disgraceful conduct [other than] [short of] the commission of the offence, or out of panic, distress or confusion. In this case the explanation for his lies is [....].

If you think that there is, or may be, an innocent explanation for his lies then you should take no notice of them. It is only if you are sure that he did not lie for an innocent reason that his lies can be regarded by you as evidence [going to prove guilt] [supporting the prosecution case].”

- Extract from the Bench Book.

If you are defending, you will need instructions from your client as to whether he made the remarks or not and if he did, why? You will then want to consider how you will deal with this point in exam-in-chief and your closing speech. The direction above is known as a Lucas Direction (R v Lucas [1981] QB 720, 73 Cr App R 159 CA). It is not necessary in every case where the accused has lied.

Both advocates should be ready to address the judge on the need for a Lucas direction or not before closing speeches and summing up. This is done in the absence of the jury. Arch 4-402 and 402a gives helpful guidance. In essence where there is a prospect that the jury may view the defendant’s lies as tending to prove guilt, a Lucas is needed. The judge will also want to give a Lucas where it seems there is a false alibi, where the Crown rely on something said out of court which they maintain is a lie or where it is desirable that the jury find some corroboration for an aspect of the case.
(v) Self-serving statements

Here the accused points to a statement he made earlier to try to beef up his evidence, for example: “I told my probation officer I didn’t do the burglary!” Such statements hold no probative value and thus are inadmissible unless the trial takes a turn rendering the statement admissible later. A common form of such a statement is a pre-prepared statement given by the defendant in interview under caution instead of an oral response to police questions. 
Gonzales v Folkestone Magistrates’ Court, Administrative Court, 14th December 2010
 D was arrested for a domestic assault and denied it in interview although he did conceded he had made physical contact with her but claimed accident and self-defence. The CPS disclosed the ROTI to the defence but did not adduce it at trial, arguing it to be large self-serving. D argued at half-time that this was an abuse of process as it denied D the right not to give evidence or, if he did testify, he was denied the benefit of pointing to a consistent statement made close n time to the incident. The magistrates ruled P was not obliged to adduce the document even though D could not adduce it as it was self-serving.

Conviction quashed but a restraining order imposed on acquittal.

(vi) S34- Adverse inferences

If you are prosecuting, you will want to persuade the jury that the defendant’s silence in interview was as a result of the fact he had no account to give that would stand up to scrutiny or he is guilty therefore couldn’t say anything or he has made up his evidence to tailor it to the prosecution case.
If you defend, your task is to persuade the jury not to hold his silence against him by giving a good reason for it and persuading them it does not matter. Your speech must be founded on the evidence which came out at trial plus any reasonable comments you can make. 

The judge will have to direct the jury about how they should approach silence in interview. The jury may have no experience of police procedure beyond TV dramas. It is often the case that the judge will want to canvass a direction with the advocates before summing up. The JSB Bench book provides guidance on summing up here – see p258.

Firstly the following points need to be dealt with-

Has the defendant mentioned a fact he relies on at trial for the first time?

Could he reasonable have been expected to mention it when questioned?
Remember R v Argent [1997]2 Cr App R 27-

“The time referred to is the time of questioning, and account must be taken of all the relevant circumstances existing at that time. The courts should not construe the expression “in the circumstances” restrictively: matters such as time of day, the defendant’s age, experience, mental capacity, state of health, sobriety, tiredness, knowledge, personality and legal advice are all part of the relevant circumstances; and those are only examples of things which may be relevant. When reference is made to “the accused” attention is directed not to some hypothetical, reasonable accused of ordinary phlegm and fortitude but to the actual accused with such qualities, apprehensions, knowledge and advice as he is shown to have had at the time. It is for the jury to decide whether the fact (or facts) which the defendant has relied on in his defence in the criminal trial, but which he had not mentioned when questioned under caution before charge by the constable investigating the alleged offence for which the defendant is being tried, is (or are) a fact (or facts) which in the circumstances as they actually existed the actual defendant could reasonably have been expected to mention. “
No comment on legal advice

The jury are entitled to hold the defendant’s silence against him even where he maintains he no commented on legal advice. You will need to consider what use to make of this when addressing the jury.

Here is the JSB approach-

“The question whether the defendant could reasonably have been expected to mention the fact now relied on may ultimately depend upon the jury’s decision whether to reject legal advice as the true reason for his failure to mention it. The defendant may genuinely have believed in his entitlement to rely on his solicitor’s advice, but if the jury conclude that the failure to mention the disputed facts was nevertheless unreasonable, they may infer that his true reason was the absence of an account to give, or none that would stand up to scrutiny. In Beckles [2004] EWCA Crim 2766 (at para 43) the Court of Appeal approved the approach to this effect taken by the court in Betts [2001] EWCA Crim 224 and Hoare [2004] EWCA Crim 784. As Auld LJ said in Hoare:

“It is not the purpose of section 34 to exclude a jury from drawing an adverse inference against a defendant because he genuinely or reasonably believes that, regardless of his guilt or innocence, he is entitled to take advantage of that advice to impede the prosecution case against him. In such a case the advice but because he had no or no satisfactory explanation to give. For this purpose, but only for this purpose, section 34 in its provision for the drawing of an adverse inference, qualifies a defendant’s right to silence. However, it is still for the prosecution to prove its case, section 38(3) of the 1994 Act ensures that a finding of a case to answer or a conviction shall not be based solely on such an inference.”

The reasoning of Maurice Kay LJ in Betts and Auld LJ in Hoare was endorsed by Lord Woolf CJ in Beckles in slightly different terms:  

“In our judgment, in a case where a solicitor’s advice is relied upon by the defendant, the ultimate question for the jury remains under section 34 whether the facts relied on at the trial were facts which the defendant could reasonably have been expected to mention at interview. If they were not, that is the end of the matter. If the jury consider that the defendant genuinely relied on the advice, then that is not necessarily the end of the matter. It may still not have been reasonable for him to rely on the advice, or the advice may not have been the true explanation for his silence.”

“In Betts & Hall, Lord Justice Kay was particularly concerned [at para 54] with “whether or not the advice was truly the reason for not mentioning the facts.” In the same paragraph he also says “A person, who is anxious not to answer questions because he has no, or no adequate explanation to offer, gains no protection from his lawyer’s advice because that advice is no more than a convenient way of disguising his true motivation for not mentioning facts”. If, in this  last situation, it is possible to say that the defendant genuinely acted upon the advice, the fact that he did so because it suited his purpose may mean he was not acting reasonably in not mentioning the facts. His reasonableness in not mentioning the facts remains to be determined by the jury. If they conclude he was acting unreasonably they can draw an adverse inference from the failure to mention the facts.”

When preparing the trial, you will need to identify which facts are in issue and whether the defendant commented on them in interview or not. During the trial you may well identify further facts he relies on but has failed to mention. These facts will need to be attended to in your closing speech and in all likelihood, the judge will want to try to identify these facts with the advocates so the summing up is accurate. Having identified the facts not mentioned but now relied upon, the next task is to decide what you are going to say to the jury with regard to the reasonableness of failing to mention them earlier. If you are defending and your client gave evidence, you will have adduced evidence regarding reasonableness from him. The “template” of reason from Argent e.g. drunk, time of day, intelligence etc. makes a handy shopping list for both exam-in-chief and cross-exam here. Clearly, the prosecutor will want to eliminate any reasons given for the defendant’s failure and build on that in the closing speech.

The same considerations apply to failing to account for substances, objects, mark and whereabouts.

R v Seaton [2010] EWCA 1980
The following principles have been derived from case law and will found an argument over S34 at trial.

· Privilege- contrary to previous authorities suggesting a blanket removal of legal professional privilege , courts must recognise such privilege to be of “paramount importance” and it is not to be weighed again the public interest;

· If privilege is not waived  no party may cross-examine on matters intruding on privilege; e.g. P wants to ask D if he gave the account now offered to his solicitor at the police station with a view to proving recent fabrication. P cannot do this without D having waived privilege first –the judge should intervene and advise D that he need not answer;

· If D does waive privilege, ordinarily P can now cross-examine on its contents;

· The fact D does reveal some of what was said between himself and his solicitor does not mean privilege has been waived- it is a question of fairness in identifying whether eh as in fact waived privilege  and the importance of the court not being mislead by partial or untrue answers;

· Where D rebuts recent fabrication by pointing to the fact this account was given to his solicitor at the police station, it is legitimate for the other party to comment if that solicitor is not called at trial;

· Adducing evidence that D “no commented” upon legal advice does not by itself waive privilege but embarking upon an explanation of the content of the advice or the reasoning behind it will.
 NB ethical issues for the advocate and his/her firm.

 (vii) Defendant’s Silence at Trial

The jury are always curious to see and hear the accused. If he does not testify he runs the same risk of an adverse inference as he does in the Magistrates’. The Judge will address the defence advocate in front of the jury to confirm the defendant has been advised about the consequences of failing to give evidence. All eyes will be on the accused at this stage. If you defend, always note the advice given here on your brief or make an attendance note. Clients will use advice tendered here to try to blame the lawyers for their conviction to try to found an appeal.
Here is an extract from the JSB Bench book on silence at trial - 

“The defendant has chosen not to give evidence in support of his defence. I need to explain how this is relevant to your consideration of the case. 

(2) You must remember that the defendant has a perfect right not to give evidence and to require the prosecution to prove its case.

(3) You cannot jump to the conclusion that his silence proves the case against him. It does not. 

(4) The burden remains on the prosecution to prove its case so that you are sure.

However, the defendant’s silence is relevant to your consideration of the case in two respects:

First, there is no evidence before you capable of contradicting, undermining or explaining the evidence for the prosecution. Although what the defendant said in interview is evidence of his reaction when first challenged by the police, it is not capable of being evidence that he was elsewhere at the time of the attack on V. It is simply an assertion made by the defendant on an occasion when he was not giving evidence.

Second, his decision not to give evidence may, depending on your view, add weight to the prosecution case .You will recall that I asked defence counsel in your presence whether the defendant understood that if he did not give evidence you, the jury, may draw such inferences as appear proper. In other words, it is open to you to conclude that the reason why the defendant has remained silent is that he has no answer to the prosecution case or none that would stand up to examination. “

There may be a good reason why the defendant has not given evidence - S35 (1) (b) excuses a client where it is not desirable for physical or mental health reasons to give evidence. Expert evidence will normally be required to support this argument- see R v A [1997] Crim LR 883 CA. Lack of recollection falls outside the ambit of S35 – R v Charisma 173 JP 633 CA although it may amount to a good reason if connected to some psychiatric or psychological reason – see Charisma. The fact the accused may perform badly is not a good reason here - R (DPP) v Kavanagh [2006] Crim LR 370 QBD. If the client has difficulties giving evidence and risks the adverse inference, consider whether special measures may help or some adjustment in the proceedings e.g. regular breaks, shorter court days or calling a carer to explain how the defendant functions.
(viii) Adverse inferences and defence statements

S11 CPIA allows the court to draw an adverse inference from failures to comply with the defence case statement regime. Given the lack of obligation to serve such a statement in the Magistrates’ Court, this may be entirely new to you. 

The comments from the judge or prosecution wall form one of two attacks - procedural non- compliance or, where the accused has departed from the statement, a challenge to his credibility as he has now offered two accounts for the same events. In other words a Previous Inconsistent Statement.

The failures which attract comment are listed in the relevant JSB Direction -

(i) Failure to serve a defence statement or to serve within time (sections 5 and 11 (2) (a) and (b));

(ii) Setting out inconsistent defences in the defence statement (section 11 (2) (e));

iii) Putting forward at trial a defence not mentioned in the defence statement (section 11 (2) (f) (i));

(iv) Relying on any matter which should have been but was not mentioned in the defence statement (sections 6A (1) and 11 (2) (f) (ii));

(v) Giving evidence of alibi or calling a witness to give evidence in support of an alibi without giving notice in the defence statement (sections 6A (2) and 11 (2) (f) (iii) and (iv)).

(vi) Calling witnesses not named in the statement (Section 6C).

Where you anticipate failures here, you will need to consider how to deal with them in evidence, in a speech to the jury and you may be invited to assist the judge on formulating a direction to the jury to suit this particular trial.

If the defendant gives evidence of an alibi for the first time at trial the Crown may seek an adjournment to investigate it. This may raise costs issues and professional ethics problems. In complex cases, such as Health and Safety prosecutions, the case of R v E.G.S. Ltd and others [2009] EWCA Crim 1942 suggests the judge may refuse to allow the defence to be adduced at all.

(ix) Out of Court Statements by another Person as Evidence For or Against the Defendant 

This direction covers statements made by a co-suspect in interview for example. The start point is that what one suspect says against the other out of the first person’s presence is not admissible against that first person. This sometimes referred to as the rule in Rhodes ([1960] 44 Cr App R 23). The same rule applies where the suspects are charged with conspiracy but the legal position is often misunderstood by the police and by Crown court advocates who are used to prosecuting in the Magistrates’. Under S118 (7) CJA 2003 statements in furtherance of a common enterprise are admissible against other co-accused. However statements made in police interview are not the same as those made in furtherance of such an enterprise.

However, since Rhodes was decided (and it follows earlier decisions), the law has changed, making hearsay admissible in prescribed conditions – see S114-118 CJA 2003. The parties to a trial could seek to admit a co-suspect’s out-of-court statement under S114 (1) (d). In B and S [2008] EWCA Crim 365, an appeal against conviction was dismissed where D complained that exactly this had happened. However, as with any hearsay application, the trial judge has to consider fairness. Where it is the words of an accomplice or co-accused, there may well be considerable detriment to the client where there is no opportunity to cross-examine, particularly were the witness has a motive of his own to cast the defendant in a poor light.
Where one accused has made a confession, S76A PACE (Confessions may be given in evidence for co-accused ) renders it admissible for a co-accused providing it has not been obtained by oppression or in circumstances of unreliability and it is relevant to an issue at trial. If you defend, always check what happened to anyone involved in the crime who is not in the dock to identify whether a confession of this sort exists.
What is the weight of such a confession?

The jury will be reminded where the burden of proof lies and to what standard the burden must be discharged. The jury will have to make an assessment of the reliability of the confession. If the confession is accepted at face value, the jury will have to decide how it affects the rest of the case. This is also the case if they decide to ignore it. Matters become complicated where that person pleaded guilty but on a limited basis. The prosecution may have adduced the conviction at trial under S74 PACE. As a trial advocate you will want to utilise the evidence to support your case.

The case of Finch [2007] EWCA Crim 36 gives a good guide to this issue. Where a plea of guilty has gone in under S74 but on a basis, see R v Girma [2010] 1 Cr App R(S) 172(28) and R v Downer Times August 26th 2009 CA. Clearly, this topic raises disclosure issues under the CPIA.
6. Co-accuseds and accomplices

A co-accused is not compellable unless or until convicted. An accomplice may have been NFA’d, cautioned, released without any sanction or disappeared on bail. An accomplice is someone who helps in the commission of a crime. A co-accused will have been charged although they may not have appeared on the same charge sheet or indictment as the other accused. For example, adult and youth charged with either-way offence but youth remitted to the Youth Court or first defendant convicted but second absconds before PCMH.
As a prosecutor you will want to think carefully about calling such a person where you have the choice. Will the witness come up to proof or might he deviate from what he has said to the police? How easily might he be discredited? Can the defence have his bad character admitted? (Note the problems of getting in bad character under gateway E- S104CJA 2003 whereby only evidence relevant to whether a co-accused has a propensity to be untruthful may go in). Are you going to risk calling him “blind”?

As a defence advocate calling an accomplice/willing co-accused, your concerns will be that such a witness does not tarnish your client by association or inadvertently or deliberately incriminates him. Where the Crown call him, you will want to consider issues of corroboration (see later) and what direction to invite the judge to give. Essentially, you want the jury to take the evidence of someone seeking to save his own skin with a pinch of salt and not to accept his evidence unless there is some piece of independent evidence capable of supporting his testimony in a material respect.
Disclosure and accomplices /co-accused

Clearly the antecedents of such a person fulfil S3 CPIA and should appear on the schedule of Unused Material. Any admissions made which are not in the exhibits in the current case should be disclosed likewise. So should disposals of people who did not proceed to court. Where the prosecutor disputes the times should be disclosed, refer to the Attorney-General’s Guidelines on Disclosure (Arch A-242) and consider a S8 application. On conviction you will also want to know how others connected to the case were dealt with as this may assist you on sentence. Para 58 of the A-G’s Guidelines (Arch A-255) will help here.

What you are unlikely to obtain disclosure of is sight of any documents or information created for the purposes of S73-76 SOCPA (ante) and you will not get sight of a text. The Crown should however draw the judge’s attention to relevant matters here in chambers in the absence of the defence. The court can order cross-service of the defence case statement under S6 CPIA but where this is not ordered, the Crown should disclose it where it potentially undermines or assists under S3.
Lastly, if there are two or more defendants in court, make sure you sit in the right place at trial and keep to the order of cross-exam, speeches and the like.

R v Daniels [2011] 1 Cr App R  228( 18)  CA

A did a deal under s73 SOCPA . This was potentially toxic for two reasons –his accomplice status thus a motive to save his own skin and the deal would gain him a real reduction in sentence.

A pleaded to manslaughter but his account was in keeping with murder, which was the offence for which D was being tried. Nor did A’s basis of plea sit with the Crown’s opening of the murder trial. Nevertheless it was not an abuse to adduce A’s evidence provided the jury were properly directed about the approach to take to accomplice evidence.

Obiter- where P believes W’s evidence is not completely truthful but its central parts are P may advance him as a witness of truth. Here the S73 agreement required A to tell the truth .The sanction if A did not was the termination of the agreement and loss of considerable discount on sentence.

(7) Witnesses
At PCMH the court reviews which witnesses are required and why. The defence advocate will have to justify his decision to have a witness attend court unless the reasons are obvious. The judge wants a crisp, clear answer here so always have your reasons for waiting a witness called at the front of your mind. You and your opponent will need to complete a list of witnesses at the end of the PCMH questionnaire together with a time estimate for exam/cross–exam. Below is a set of topics commonly arising with witnesses.
(i) Competence 

There is a presumption in law that a person is sane. However, a person has to be competent or capable of giving evidence. The assumption is that they are but sometimes an issue arises over competence. Such issues arise rarely in the Magistrates’ but you will deal with very young witnesses and very vulnerable witnesses in the Crown Court because crimes committed against them are more likely to be committed for trial. 

The start point is S 53 YJCEA 1999-

 Competence of witnesses to give evidence

(1) At every stage in criminal proceedings all persons are (whatever their age) competent to give evidence.

(2) Subsection (1) has effect subject to subsections (3) and (4).

(3) A person is not competent to give evidence in criminal proceedings if it appears to the court that he is not a person who is able to —

(a) Understand questions put to him as a witness, and

(b) Give answers to them which can be understood.

(4) A person charged in criminal proceedings is not competent to give evidence in the proceedings for the prosecution (whether he is the only person, or is one of two or more persons, charged in the proceedings).

(5) In subsection (4) the reference to a person charged in criminal proceedings does not include a person who is not, or is no longer, liable to be convicted of any offence in the proceedings (whether as a result of pleading guilty or for any other reason).

The judge must reach a decision on competency and S54 sets out the procedural aspects.

S54. Determining competence of witnesses

(1) Any question whether a witness in criminal proceedings is competent to give evidence in the proceedings, whether raised —

(a) by a party to the proceedings, or

(b) by the court of its own motion,

shall be determined by the court in accordance with this section.

(2) It is for the party calling the witness to satisfy the court that, on a balance of probabilities, the witness is competent to give evidence in the proceedings.

(3) In determining the question mentioned in subsection (1) the court shall treat the witness as having the benefit of any directions under section 19 which the court has given, or proposes to give, in relation to the witness.

 (4) Any proceedings held for the determination of the question shall take place in the absence of the jury (if there is one).

(5) Expert evidence may be received on the question.

(6) Any questioning of the witness (where the court considers that necessary) shall be conducted by the court in the presence of the parties.

The court may decide competency in a voire dire. The burden of proof is the civil one and lies on the party wanting to establish competency. Sometimes a witness will give evidence in front of the jury and competence will be decided afterwards. 

Case law

R v Sed Ali [2004] Crim LR 1036 CA

S was accused of raping an 83-year old woman with Alzheimer’s disease. Her testimony was admitted by way of pre-recorded video statement. By the time of trial, her illness had deteriorated and she was no longer competent. The Crown wished to adduce her evidence under the then hearsay provisions (what would now be Section 116 (2) (b) CJA) given she was unfit to attend court.

S objected on the grounds that he could not cross-examine hearsay evidence and because her competency at the time she gave her video statement must now be in doubt.

Held - the judge did not need to consider competency at the time the statement was made but at the time the witness was due to testify. In this case, the issues as to her mental health at the time of the video went to reliability and credibility, which the jury, having seen the video, could determine for themselves.
R v MacPherson [2006] 1Cr App R 30 CA

Competence should be determined at the outset of the trial before a witness is sworn or otherwise called. A young child who speaks and can understand straightforward English is likely to be judged competent. Issues regarding a witness’s credibility and reliability do not go to competence but to weight.

R v Powell [2006] 1 Cr App R 31 CA

V, a child aged 3½ had provided a statement by way of pre-recorded video interview. This was admitted at trial as evidence-in-chief. The Crown’s case relied solely upon her evidence. Cross-examination suggested that the child was not competent despite the earlier appearance in the video. Held - it was open to the judge to review the issue of competence at the end of a witness’s evidence.

R v Barker [2010] EWCA Crim 4
V aged 3 at time of rape by B. B could be convicted provided the jury were clearly directed about the risks involved. Competence is not the same as credibility. Once a witness is deemed competent, it is for the jury to decide whether they are credible.

CA - none of the following are required-

· That V can answer every question 

· That V comprehends the special need to be truthful in court

· That V gives an answer which is easy to understand

· That V is of a certain age.

If you prosecute you should have been made aware of any competence issues by the police. If you defend, you may have some knowledge e.g. incident took place in a mental hospital,or witness very young, or the statements reveal some infirmity or other disadvantage. Sometimes the issue takes all by surprise. If the issue can be flagged up at PCMH so much the better but sometimes it cannot and you will have to deal with it on the hoof, using the statutory provision and case law set out here. Beware assumptions about competence – a person need not be 100% competent and their age is not conclusive on the point nor is any diagnosis.  Remember too, that competence and credibility are two different creatures.

TW v A City Council, TT, MW & SW (by a Children’s Guardian) [2011] EWCA Civ 17

Although this is a civil case, from family proceedings, it contains a very useful critique of a poor ABE interview and will help you to formulate a skeleton argument where admissibility is in issue.

It discusses the components of such an interview-

Establish a rapport, deal with truth and lies, and establish the purpose of the interview

Ask for a free narrative recall

Ask questions 

Closure.

It analyses the numerous shortcomings of the interviewing officer, the Home Office guidance on conducting such an interview and the judge’s failure to deal with this particular interview.

You will need a copy of the Home Office document “Achieving Best Evidence in Criminal Proceedings; Guidance on Interviewing Victims and Witnesses, and Using Special Measures”

Make sure it covers the date of your interview.

Your application will either be under S78 PACE or an abuse of process argument unless there is an argument over competency (S53&54 YJCEA 1999).

Truth and lies- guidance spells out the need to use examples of lies not incorrect statements 

Excluding poor video interviews with witnesses 

The witness should be asked to give a free narrative account of what they remember of the incident, not what they have told someone else nor should they be asked about the making of the complaint.

Terms of endearment, physical contact and “verbal reinforcement” are all inappropriate as is prompting unless it is neutral. 

E.g. it is acceptable to say “what happened then?” but not to say “good” or “right” a this suggests a positive evaluation which is the same as verbal reinforcement.

Sentences raising a question should be open-ended to begin a topic.

Leading questions are rarely acceptable and there is much evidence in academia to suggest that once an idea is planted in a witnesses’ mind by a leading question, the idea becomes unshakeable. 

Frequent use of leading questions, or their use at a critical juncture may well lead to exclusion under S78.Here the officer made it plain she did not like W’s answer at the truth and lies stage and the court felt this may have suggested to W that W should be more agreeable to her. Inappropriate prompts were used.

When W failed to answer the non-leading question to open up the topic of sexual abuse, the officer resorted to a reference that W had told her mother what had happened and w was being asked to tell the officer what she had said to her mother. Facts were raised by the officer that W had not mentioned in a desperate attempt to get w up and running in her evidence. The effect was that the police introduced the topic, not the witness.

W was told “you’re a good girl to saying (sic) aren’t you?” and “Erm, that’s alright my darling, that’s fine”. At the end W was asked several leading questions in one-

· “Did he touch you with his fingers? And you know when you’ve got your mini, did, did he touch you on the outside of your mini or did he go right in your mini?”

Prior to the criminal trial W was allowed to watch the video interview, of which the judge was highly critical. The criminal trial judge ended the case at half-time, having already decided to exclude W’s oral evidence because she had watched the video before trial. 

 (ii) Compellability.
When going through the committal papers, you will need to ensure each witness upon whom the Crown rely is compellable. If they are not, they can give evidence voluntarily but they cannot be forced to testify. Witnesses are compellable unless exempted by statute or common law.

Who is not compellable?

The defendant and any co-accused are not compellable at all.

Spouses /civil partners are compellable but only in limited circumstances-

S80 PACE - Compellability of accused’s spouse or civil partner.

“(1) Repealed.

(2) In any proceedings the spouse or civil partner of a person charged in the proceedings shall, subject to subsection (4) below, be compellable to give evidence on behalf of that person.

(2A) In any proceedings the spouse or civil partner of a person charged in the proceedings shall, subject to subsection (4) below, be compellable —

(a) to give evidence on behalf of any other person charged in the proceedings but only in respect of any specified offence with which that other person is charged; or

(b) to give evidence for the prosecution but only in respect of any specified offence with which any person is charged in the proceedings.

(3) In relation to the spouse or civil partner of a person charged in any proceedings, an offence is a specified offence for the purposes of subsection (2A) above if —

(a) it involves an assault on, or injury or a threat of injury to, the spouse or civil partner or a person who was at the material time under the age of 16;

(b) it is a sexual offence alleged to have been committed in respect of a person who was at the material time under that age; or

(c) it consists of attempting or conspiring to commit, or of aiding, abetting, counselling, procuring or inciting the commission of, an offence falling within paragraph (a) or (b) above.

 (4) No person who is charged in any proceedings shall be compellable by virtue of subsection (2) or (2A) above to give evidence in the proceedings.

(4A) References in this section to a person charged in any proceedings do not include a person who is not, or is no longer, liable to be convicted of any offence in the proceedings (whether as a result of pleading guilty or for any other reason).

(5) In any proceedings a person who has been but is no longer married to the accused shall be compellable to give evidence as if that person and the accused had never been married.

(5A) In any proceedings a person who has been, but is no longer, the civil partner of the accused shall be compellable to give evidence as if that person and the accused had never been civil partners.

(6) Where in any proceedings the age of any person at any time is material for the purposes of subsection (3) above, his age at the material time shall for the purposes of that provision be deemed to be or to have been that which appears to the court to be or to have been his age at that time.

(7) In subsection (3) (b) above “sexual offence” means an offence under the Protection of Children Act 1978 or Part 1 of the Sexual Offences Act 2003.”

So the offence on the Indictment must come within SS (3) to render the spouse or civil partner compellable. 

The accused is entitled in law to marry a compellable witness even if that defeats the Crown’s case- R (CPS) v Registrar General of Births, Deaths and Marriages and another Times 14th November 2002
Cohabitees are not spouses nor are they civil partners and are therefore compellable - R v Pearse Times 21st October 2002 CA.

R v RL [2008] EWCA Crim 973

In this case the wife gave the police a statement which was capable of rebutting the defendant’s case on an allegation of rape on his daughter. The daughter was over 16 at the time of this rape but other counts on the Indictment occurred when she was under 16. The wife’s evidence did not go to those counts. 
Prior to trial the wife told the police she would not testify and that her statement undermining her husband was false.  At trial she gave her name in the witness box but refused to testify. She was not compellable.

The Crown were permitted to adduce her statement under S114 (1) (d) CJA, a ruling with which the Court of Appeal declined to interfere notwithstanding the fact the decision circumvented 80 PACE.

Where a witness is compellable but refuses to attend, a Witness Summons should be applied for under S2 Criminal Procedure (Attendance of Witnesses) Act 1965 and CrPR 28. S2A can be used where a party wishes a witness to produce documents. A witness can apply to set aside a summons where he can show he has no material evidence to give or has some other good reason such as PII, statutory confidentiality or inadmissibility.
Nothing stops a witnesses agreeing to give evidence then resiling later. It is unwise to bank on a non-compellable witness for this reason. Where for example a wife agrees to testify then backs out, maintaining her evidence is untrue, the defence should be told –R v Birmingham JJ ex p Shields Times August 3 1994 DC

 (iii) Special Measures (“SMDs”)

The law is the same as in the lower court but judges give greater scrutiny to applications than the magistrates do. SMD applications should be available to be heard at PCMH. The defendant can avail himself of such measures but S17-29 YJCEA does not apply to him. CrPR29.14 sets out the approach to an SMD for an accused. S33 A–C provides a regime for defendants:
“S33A(4) Where the accused is aged under 18 when the application is made, the conditions are that —

(a) his ability to participate effectively in the proceedings as a witness giving oral evidence in court is compromised by his level of intellectual ability or social functioning, and 

(b) use of a live link would enable him to participate more effectively in the proceedings as a witness (whether by improving the quality of his evidence or otherwise). 

(5) Where the accused has attained the age of 18 at that time, the conditions are that —

(a) he suffers from a mental disorder (within the meaning of the Mental Health Act 1983) or otherwise has a significant impairment of intelligence and social function, 

(b) he is for that reason unable to participate effectively in the proceedings as a witness giving oral evidence in court, and 

(c) use of a live link would enable him to participate more effectively in the proceedings as a witness (whether by improving the quality of his evidence or otherwise). 

(6) While a live link direction has effect the accused may not give oral evidence before the court in the proceedings otherwise than through a live link.” 

 Note the court has a discretion to assist a defendant in giving evidence where is vulnerable –see R v H (Special Measures) Times April 15 2003 CA, R (C) v Sevenoaks Youth Court [2010] 1 All ER 735 DC and R v Ukpabio [2008] 1 Cr App R 6 CA.
Where a youth or vulnerable adult is being tried in the Crown Court, see the Practice Direction (Criminal Proceedings: Consolidation) para. III.30 ( www.judiciary.org.uk) for assistance on trial management and ensure the matter is flagged up at PCMH.

Directions to the jury and SMD’s

S32 YJCEA obliges the judge to direct the jury not to read anything into the fact that SMDs have been deployed-

“Where on a trial on indictment with a jury evidence has been given in accordance with a special measures direction, the judge must give the jury such warning (if any) as the judge considers necessary to ensure that the fact that the direction was given in relation to the witness does not prejudice the accused.”

Video evidence played in chief

In child assault and sex cases, it is normal for the complainant’s evidence-in-chief to be played in video format. The quality of such interviews varies dramatically. The defence can apply under S78 PACE to exclude such interview where their admission would be unfair in all the circumstances. Interviews where the child is led (or misled), where the child is clearly suggestible or there is some other fault will be targets. Dubious credibility is not normally a ground for exclusion as credibility is the preserve of the jury.

R v Popescu [2011] Crim LR 227 CA

The transcript of V’s video-recorded exam-in-chief should only be given to the jury in retirement if there is a good reason e.g. poor quality soundtrack. Whilst they may have the transcript to follow the evidence in –chief in court, ordinarily it should be removed thereafter.

ABE interviews

TW v A City Council, TT, MW & SW (by a Children’s Guardian) [2011] EWCA Civ 17

Although this is a civil case, from family proceedings, it contains a very useful critique of a poor ABE interview and will help you to formulate a skeleton argument where admissibility is in issue.

It discusses the components of such an interview-

Establish a rapport, deal with truth and lies, and establish the purpose of the interview

Ask for a free narrative recall

Ask questions 

Closure.

It analyses the numerous shortcomings of the interviewing officer, the Home Office guidance on conducting such an interview and the judge’s failure to deal with this particular interview.

 (iv) Credit questions 

The answer to a credit question (one going to the witness’ credibility) is final unless an exception applies - S3-5 Criminal Procedure Act 1865. This topic links in with bad character so you will need to plan a response to any objections to your line of questioning as it develops as it may be suggested you should make a bad character application at this stage or you may be criticised for not making one earlier.

These are the exceptions to the general rule on credit questions-

(a) Where the witness has gone hostile - S3 CPA 1865
The party calling a witness may not cross-examine him. However, where the witness is ruled hostile he may then be cross-examined by his own side. Never assume your opponent’s difficulties here will benefit you. A hostile witness is one who has changed sides or is attempting to thwart the person calling him. It is a matter for the judge to rule whether a witness has become hostile. Merely not coming up to proof of itself does not suffice. 

Procedure

 The party calling the witness should advise the judge that a point of law has arisen. This is the cue for the jury to retire. The advocate will then set out his case that the witness has gone hostile. The opponent may respond. If the judge agrees the jury will come back into court and the witness can then be cross-examined. Usually, the advocate will have the person confirm they made the relevant witness statement and then put it to him or her to try to adduce that party’s case. If the judge rejects the application, the party calling the awkward witness must decide whether to press on or give up and see what happens when the next advocate takes over.
Assessing the weight of a hostile witness’s  testimony

The statement put to the witness is admissible as evidence of any matter stated of which oral evidence by him would be admissible (S119 CJA 2003). You will need to think how best to use the evidence given orally and in the statement to boost your case in your closing speech.

Here is an extract from the Bench Book-

“A is a witness who has changed sides. He has given one account in his statement and a different account in the witness box. One approach would be to treat his evidence as completely unreliable and therefore worthless. If that is your conclusion A’s evidence could be of no assistance to you. It is, however, open to you to reach a contrary view. A’s statement is evidence on which you are entitled to act if, after careful consideration, you think it right to do so.” A’s statement was made almost 12 months ago. You may think it obvious that the passage of time will affect the accuracy of memory. Memory is fallible and you might not expect every detail to be the same from one account to the next. Where there is an inconsistency it is necessary to decide first whether it is significant.

If it is significant, you will next need to consider whether there is an acceptable explanation for it. If there is an acceptable explanation for the change, you may conclude that the underlying reliability of the account is unaffected. But what if the inconsistency is fundamental to the issue you are considering? You will be less willing to overlook it. To what extent such inconsistencies in A’s account influence your judgment of his reliability is for you to decide.

The fact that on an important subject A has been inconsistent, and the inconsistency is not satisfactorily explained, may lead you to conclude that you cannot rely on A’s oral evidence on that subject. However, the account given in A’s statement also forms part of the evidence in the case. You are not bound to accept either account but if in any respect you conclude that his statement is accurate and his oral evidence is not, and then you may act upon the statement in preference to his oral evidence.

You may think that the change between A’s statement and his oral evidence is fundamental to your consideration of count 2. If you consider that A’s statement is, or may have been, the accurate account and that his oral evidence is, or may have been, mistaken, it would follow that A’s evidence cannot support the prosecution’s case upon count 2.”

R v Greene Times Oct 28 2009 CA

Where a witness has been ruled hostile, the judge should give some warning to the jury as to the need to approach the witness’s evidence with caution. This applies even if the witness did not in the end prove hostile (because he eventually adopted his previous witness statement).

 What is said by way of warning will depend on the particular circumstances of the case.  
(v) Previous Inconsistent statements
It is permissible to cross-examine a witness who has made a previous statement inconsistent with his present oral evidence on oath.  The purpose of the cross-examiner will either be to try to bring the witness up to proof or to undermine their credibility, depending upon who is cross-examining and why.
Section 119 CJA 2003 provides:

“Inconsistent statements

(1) If in criminal proceedings a person gives oral evidence and—

(a) he admits making a previous inconsistent statement, or

(b) a previous inconsistent statement made by him is proved by virtue of section 3, 4 or 5

of the Criminal Procedure Act 1865 (c. 18),

the statement is admissible as evidence of any matter stated of which oral evidence by him would

be admissible.

(2) If in criminal proceedings evidence of an inconsistent statement by any person is given

under section 124(2)(c), the statement is admissible as evidence of any matter stated in it

of which oral evidence by that person would be admissible.”

The previous statement may have been oral or in writing. S4 CPA 1865 deals with oral statements, providing the cross-examiner with the right to cross-examine here. S5 deals with written statements. You must have the document available to put to the witness.

(a) Prosecutor and own witness

This is a common scenario in domestic cases and you may well have encountered it in the Magistrates’ court. However, here you are going to have to factor this into your jury speech and it may cause you to re-evaluate your case.

Once the witness begins to deviate from the account given to the police in their statement, you are on notice that they are about to embark on a different version of events. That is not to say they are going to go hostile but neither are they going to give the evidence you were relying on to prove your case.

The starting point is to get the witness to confirm their name and signature on the original statement - not the typed deposition which they will not recognise. Once this is confirmed you need to have them agree the S9 caption at the top of the statement - this may persuade them to come up to proof if they are thinking of going hostile. It also lets the jury know that at the time the statement was made, the witness had declared the contents to be the truth. 

Having proved the statement - which will probably become an exhibit - you are now free to start to work on their witness to get them back on course. It makes sense to ask if the witness might be permitted to refresh their memory under S139 CJA 2003 – see later. You will need to set the foundations for this by confirming the evidence was fresh in the mind of the witness when the statement was made. Your next application is to the judge to ask that the witness be allowed a copy of the statement in the witness box. You can then put your questions to the witness and direct them to the relevant parts of the statement if they do not supply the answer you are expecting. This strategy often succeeds.

Sometimes the witness becomes awkward. This may open up a hostile witness application or it may not. Hostility is a question of fact and degree. On the basis hostility cannot yet be proved, and you clash with the witness, you will need to think on your feet. It is not uncommon for witnesses at this stage to criticise the police, usually by suggesting they have put words into the witness’s mouth or that is not what the witness said. If you press on, you should aim to get as much out of the witness as their statement reflects. 
Your opponent will be able to cross-examine now. A good advocate does not draw out the Crown’s case in cross-exam so if you are defending, be careful what you ask. If you provoke the witness, they may adopt the original statement. You should aim to leave your opponent in difficulties.

(b) The defence advocate

Your difficulty with a witness who turns turtle is what they are going to say next and whether it will be detrimental to the client. Always remember the rule that you should never ask a question if you do not know the answer. Where things start to go badly you can try to drag the witness up to proof by putting his statement to him but as the Crown have not seen it, and the rule about not asking a question where you don’t know the answer applies equally to their advocate - least said, soonest mended.
General matters
Clearly if it is your witness, you want the jury to be persuaded that the account given to the police –and now almost certainly before the as an exhibit - is the truth. The jury are entitled to reach such a conclusion. But you will have to deal too with any attempts on the part of the witness to distance himself from the statement or to deny its truth. If your opponent’s witness made the inconsistent statement, you will want either to persuade the jury that witness is unworthy of belief or, trickier, that the new version ought to be believed.
(vi) Previous convictions

S 6 CPA 1865 permits an advocate to cross-examine beyond the answer to a credit question where the witness denies he has previously been convicted of an offence. Presumably you have obtained leave under S100 CJA to adduce the bad character. It may be the case that you had not seen any need to put in previous convictions but now, for example, the witness has said something which clearly amounts to misleading the court, or has the potential to do so if not corrected. In such a case, you will need to ask the judge to invite the jury to retire whilst you raise your application under S100.

Once you have leave, proceed by confirming the witness’s name and date of birth as per the PNC print-out. Having verified that the two match, you can then embark upon your cross-exam. The purpose of your cross-exam is two-fold - to discredit a person who has denied he has convictions and to undermine his character due to the nature of the conviction.
(vii) Pecuniary interest

It is permissible to call evidence where W has a pecuniary interest in the outcome of a trial but denies it. Good examples include driving cases where V is making a civil claim and you suspect he tailors his evidence to gain a conviction, in fraud cases where V may have to compensate others and cases where there is a divorce in the background.  Calling rebuttal evidence may invoke the bad character provisions – either S98 or S101 CJA 2003 will assist you here. Ensure you are ready to deal witness if a bad character application has not previously been made. Also be alive to the risk that you will be impugning the witness’s character and that may trigger Gateway G.
(viii) Bias

As with (vii) above, it is permissible to cross-examine beyond the initial answer where bias is suspected. If a witness denies bias, evidence may be called to prove the point. The same considerations apply here as they do to pecuniary interest. 
(ix) Recent complaint 

Beware text books written prior to the Coroners and Justice Act 2010 - the legislation relating to recent complaint has changed. A prosecutor can call a witness to prove V had complained of D’s conduct on an earlier occasion. This normally arises in response to a suggestion in cross-exam that V has made up his or her evidence and occurs most commonly in sex cases.  You may have done some sex cases in the Youth Court but many advocates have little experience of cases in the Magistrates’ Court as that court so often declines jurisdiction or the client is advised to elect. The Act reads as follows-
S 120. Other previous statements of witnesses

“(1) This section applies where a person (the witness) is called to give evidence in criminal proceedings. 

(2) If a previous statement by the witness is admitted as evidence to rebut a suggestion that his oral evidence has been fabricated, that statement is admissible as evidence of any matter stated of which oral evidence by the witness would be admissible. 

(3) A statement made by the witness in a document — 

(a) which is used by him to refresh his memory while giving evidence, 

(b) on which he is cross-examined, and 

(c) which as a consequence is received in evidence in the proceedings, 

is admissible as evidence of any matter stated of which oral evidence by him would be admissible. 

(4) A previous statement by the witness is admissible as evidence of any matter stated of which oral evidence by him would be admissible, if — 

(a) any of the following three conditions is satisfied, and 

(b) while giving evidence the witness indicates that to the best of his belief he made the statement, and that to the best of his belief it states the truth. 

(5) The first condition is that the statement identifies or describes a person, object or place. 

(6) The second condition is that the statement was made by the witness when the matters stated were fresh in his memory but he does not remember them, and cannot reasonably be expected to remember them, well enough to give oral evidence of them in the proceedings. 

(7) The third condition is that — 

(a) the witness claims to be a person against whom an offence has been committed, 

(b) the offence is one to which the proceedings relate, 

(c) the statement consists of a complaint made by the witness (whether to a person in authority or not) about conduct which would, if proved, constitute the offence or part of the offence, 

 (e) the complaint was not made as a result of a threat or a promise, and 

(f) before the statement is adduced the witness gives oral evidence in connection with its subject matter. 

(8) For the purposes of subsection (7) the fact that the complaint was elicited (for example, by a leading question) is irrelevant unless a threat or a promise was involved.”
Note that the age of the complaint i.e. when V told W of it, is immaterial so far as admissibility is concerned. Providing the judge is satisfied W recalls the event –SS (6), the evidence is admissible. Once admitted, the issue will be what weight the jury should attach to the evidence - the court can accept the evidence as evidence of the truth of the contents of the statement. The provision applies to all offences, not just sexual ones.

Some oral evidence must have been called at trial before S120 can come into play but it is unclear whether v need give a full account or a partial account. The Crown should not overuse this tactic in a trial – R v O [2006] 2 Cr App R 27 CA.  The prosecutor should not open the door for such evidence by a leading question as this diminishes its weight - see R v O.
 Where this sort of evidence is likely to be relied upon, disclosure must be considered. The defence will want to know as much as possible about the witness and why the allegation was made but not reported to the police or was made but not investigated or not prosecuted.  It is not uncommon, in cases such as familial sex abuse cases, to have several complainants report recent complaint with regard to their fellow siblings. The evidence is admissible but the accused will normally be arguing all the complainants are in cahoots so the advocates will need to consider how to use the evidence in their closing speech.            
(x) Memory-refreshing

S139 CJA 2003 created a statutory right to refresh one’s memory from a statement. It always pays to have a witness re-read their statement prior to coming into court so that they can refresh their memory. If it becomes apparent they are struggling the judge can be invited to allow the witness to be given their statement in the witness box in order to re-read it to assist in answering questions. Sometimes lack of recollection is feigned and you may be looking at the beginning of hostility.
The conditions in S139 must be proved and then it is a matter for the judge to decide whether the witness should have his statement - R v Mangena [2009] EWCA Crim 2535. It is not necessary that the witness be in difficulty before S139 can be invoked but it is preferable for a witness to rely on his memory as a general rule. 

Which documents may be used to refresh memory?

Clearly the original statement will help but a document created by someone else will suffice - R v Kelsey 74 Cr App R 213 CA - a note of a car registration co-written and in Dyer v Best (1866) 4 H&C, an extract from a newspaper was permitted.

S139 does not restrict memory-refreshing to admissive documents but such a development may cause problems. It is always wise to have the original document at court although the Act does not insist upon it. Clearly, the document must be authentic. Giving evidence is a test of credibility rather than memory so the advocates and judge will want to address the jury on how a poor memory may impact upon credibility.
(xi) Oath-boosting

Whilst the defendant can call character witnesses to suggest he is innocent, the Crown cannot usually try to boost their witness’s credibility. This evidence is known as “oath-boosting” and is not, without more, admissible. Look out for aspects of this in pre-recorded video interviews of witnesses - especially children, where the police officer praises them at intervals.
R v Hamilton Times July 25 1998 CA
CA - a party calling a witness is not at liberty to adduce good character evidence of that witness in order to rebut an allegation of misconduct on that person’s part. 

See too R v T [2007] 1 Cr App R 4 CA and R v Beard [1998] Crim LR 585 CA.
(xii) Reputation for untruthfulness

S99 CJA 2003 permits evidence of general reputation to be admitted as an exception to the general provisions on bad charter at S100-112 CJA 2003. What is permitted is set out at S118 (2)-
“Reputation as to character 

2. Any rule of law under which in criminal proceedings evidence of a person's reputation is admissible for the purpose of proving his good or bad character. 

Note 

The rule is preserved only so far as it allows the court to treat such evidence as proving the matter concerned. “

R v Phillips [2010] EWCA Crim 378

D was charged with assault. The witness gave a description of the attacker and a nickname. He saw the attacker quite often, gave the nickname of “Scouse” and stated he belonged to a particular army regiment. Later, the witness learned D’s name. Could he given this evidence? It was held he could - it was not hearsay here but admissible under S118 (2) as evidence of D’s reputation for the purpose of proving the identity of a person.
Evidence of a witness’s reputation for untruthfulness can be called. However in R v Colwill [2002] EWCA Crim 1320 W had allegedly made two false crime reports (which P did not disclose) but the two reports were not admissible as a basis for establishing a reputation for untruthfulness. However, it had been open to the defence to call the two people on the receiving end of the false allegations to prove the reputation.
(xiii) Medical condition impacting on a witness’s credibility

Defendants often believe a witness’s reputation for say, mental illness, will demolish their credibility and the defendant’s worries will be over. It is not quite that simple. Clearly, if a witness is competent to give evidence it is matter for the jury whether they rea credible. The Crown should not be calling witnesses who are obviously not competent.

Evidence may be admitted following Toohey v Metropolitan Police Commissioner [1965] AC 595 HL but this is an old case and the modern law – special measures directions, arguments as to competence plus a better understanding of mental health matters should make such an attack very rare.
The party calling the witness cannot call medical evidence as a form of oath-boosting, for example to prove he is reliable. It is for the jury to decide a person is reliable. See R v Robinson 98 Cr App R 370.
If such evidence is to be called, it will need to come from an expert e.g. psychologist or psychiatrist but in R v Pinfold & Mackenny [2004 ] Cr App R 5 CA  it was immaterial that the psychologist had not seem the witness to examine him and had no formal qualifications.
Where such evidence is admissible, the other party may also call evidence on the issue. This may work against the defendant. In R v Eades [1972] Crim LR 99 Assizes the accused maintained he had suddenly recovered his memory after a serious traffic accident. The prosecution called an expert to demonstrate that this was unlikely. 

8. Corroboration

Corroboration is only necessary in perjury cases. Otherwise the word of one witness suffices for a conviction. However, there will be situations where corroboration might be desirable thus you will need to consider what to say in your closing speech and what, if any, direction the judge ought to give.

What is corroboration?

R v Baskerville (1916) 2 KB 658

“We hold that evidence in corroboration must be independent testimony which affects the accused by connecting or tending to connect him with the crime.  In other words, it must be evidence which implicates him, that is, which confirms in some material particular not only the evidence that the crime has been committed, but also that the prisoner committed it.”   Reading CL (at 667)

Corroboration is independent evidence, capable of supporting an aspect of the prosecution case in a material fashion. S32 CJPOA 1994 abolished the old rules on corroboration so there is no statutory obligation to give a jury what used to be called a corroboration warning. Instead a judge may give a discretionary warning and below is a list of cases often calling for such a warning.

Corroboration may take the form of forensic evidence, confessions, lies by the defendant, bad character etc.

Co-accused and accomplices

There needs to be an evidential basis for asserting the witness is unreliable therefore there should be no conviction on their unsupported evidence. If the jury wish to convict, they must find some corroboration for that otherwise unreliable evidence.

Where defendants or accomplices have given evidence against one another, the desire to save one’s own skin is the essence of the person’s unreliability. They have a motive of their own to serve which comes before telling the truth and the jury should be directed to look for corroboration. See R v Cheema 98 Cr App R 195. The mere fact one defendant gives evidence against another is not enough to trigger a corroboration warning - there needs to be the desire or suspicion that one has the improper motive at the front of his mind.

Corroboration and identification evidence

In a weak ID case, the judge should stop the case at the close of the prosecution case. With a middling case, he may direct the jury to find corroboration in the evidence before convicting.

Here is an example from the Bench Book-

“There is, however, other evidence which, depending on your view, provides support for the identification.

When the defendant was taken into custody his trainers were removed from him and sent for forensic examination. In the treads of both shoes shards of glass were found which were of the same refractive index as the glass remaining in the broken window. You heard from the expert that the refractive index is relatively common but it is typically window glass and not, for example, similar to glass used in the manufacture of bottles which one might find littering the street. The burglary took place half an hour before the defendant was arrested. The defendant could think of no occasion in the recent past when he might have trodden on glass. This evidence is capable of adding support to Mr. A’s evidence, but it is a matter for you to assess it and decide whether it does or not, and, if so, what weight you attach to it.”

Witnesses with a motive of their own

The same issue arises here as with accomplices and co-accused. The witness may be motivated by spite, revenge, a hope of some sort of advantage - e.g. a prison informant or someone hoping to get a reward or discounted sentence.

 Benedetto v R; R v Labrador [2003] UKPC 27

Prison informers are inherently unreliable and rarely have much interest in the proper functioning of the justice system.
Witnesses of bad character

The bad charter might signify previous convictions or some mental health issue making it risky to rely on his uncorroborated evidence.

General matters

Where such a warning is desirable - and it is not automatically given - the judge must identify the evidence with corroborative potential for the jury. You will wish to consider your arguments in your closing speech.
9. Conspiracy / common enterprise cases

Coming from the Magistrates’ Courts, you will not have been a conspiracy trial before. If you are a prosecutor, you will want to consider the wisdom of a conspiracy charge, especially where there are only two accused or only a few defendants, some of whom are husband and wife or civil partners. (See S2 Criminal Law Act 1977)
Earlier we considered the general rule that a co-accused’s statements out–of–court are not admissible against another co-accused. However, in a conspiracy case, S118 CJA 2003 modifies this rule-

“Common enterprise 

7. Any rule of law under which in criminal proceedings a statement made by a party to a common enterprise is admissible against another party to the enterprise as evidence of any matter stated.”
Providing the words are said in pursuance of a common enterprise they may be admitted in evidence against a co-conspirator. They may be used to prove, amongst other things, the existence of the conspiracy, to prove the involvement of parties, the extent of the conspiracy and its common plan.

10. Special considerations in sexual offences

Few sex offences are prosecuted in the Magistrates’ Court although you may have dealt with trials in the Youth Court. Crimeline runs a course for new HCA’s on sexual offences  – see www.crimeline.info.
The important things to note about sex offences are the limits on cross-examination under S41 YJCEA 1999 and the restriction upon the defendant cross-examining in person under S34 of the same. So you may find yourself not instructed by the defendant, but on behalf of the court, solely to cross-examine the complainant.

S41 YJCEA 1999

“Restriction on evidence or questions about complainant's sexual history

(1) If at a trial a person is charged with a sexual offence, then, except with the leave of the court — 

(a) no evidence may be adduced, and 

(b) no question may be asked in cross-examination, 

by or on behalf of any accused at the trial, about any sexual behaviour of the complainant.

(2) The court may give leave in relation to any evidence or question only on an application made by or on behalf of an accused, and may not give such leave unless it is satisfied —

(a) that subsection (3) or (5) applies, and 

(b) that a refusal of leave might have the result of rendering unsafe a conclusion of the jury or (as the case may be) the court on any relevant issue in the case. 

(3) This subsection applies if the evidence or question relates to a relevant issue in the case and either — 

(a) that issue is not an issue of consent;  or 

(b) it is an issue of consent and the sexual behaviour of the complainant to which the evidence or question relates is alleged to have taken place at or about the same time as the event which is the subject matter of the charge against the accused;  or 

(c) it is an issue of consent and the sexual behaviour of the complainant to which the evidence or question relates is alleged to have been, in any respect, so similar — 

(i) to any sexual behaviour of the complainant which (according to evidence adduced or to be adduced by or on behalf of the accused) took place as part of the event which is the subject matter of the charge against the accused, or 

(ii) to any other sexual behaviour of the complainant which (according to such evidence) took place at or about the same time as that event, 

that the similarity cannot reasonably be explained as a coincidence. 

(4) For the purposes of subsection (3) no evidence or question shall be regarded as relating to a relevant issue in the case if it appears to the court to be reasonable to assume that the purpose (or main purpose) for which it would be adduced or asked is to establish or elicit material for impugning the credibility of the complainant as a witness. 

(5) This subsection applies if the evidence or question — 

(a) relates to any evidence adduced by the prosecution about any sexual behaviour of the complainant;  and 

(b) in the opinion of the court, would go no further than is necessary to enable the evidence adduced by the prosecution to be rebutted or explained by or on behalf of the accused. 

(6) For the purposes of subsections (3) and (5) the evidence or question must relate to a specific instance (or specific instances) of alleged sexual behaviour on the part of the complainant (and accordingly nothing in those subsections is capable of applying in relation to the evidence or question to the extent that it does not so relate). 

(7) Where this section applies in relation to a trial by virtue of the fact that one or more of a number of persons charged in the proceedings is or are charged with a sexual offence — 

(a) it shall cease to apply in relation to the trial if the prosecutor decides not to proceed with the case against that person or those persons in respect of that charge;  but 

(b) it shall not cease to do so in the event of that person or those persons pleading guilty to, or being convicted of, that charge. 

(8) Nothing in this section authorises any evidence to be adduced or any question to be asked which cannot be adduced or asked apart from this section. “

The provisions apply to trials and Newtons (SS7 (b)).
The PCMH needs to be completed if you propose to seek leave for such evidence to be adduced. Many people believe S41 is a complete ban on questioning a complainant’s sexual behaviour but it is not. Expect to have to deal with questions from the judge at PCMH - he may make a ruling at this stage. The court will want to know the gist of the questions and their purpose. The procedure is set out at S43.

S42 is an interpretation section. If you make an application under S41, ensure you also read S42.

S41 is often closely linked to S100 CJA 2003 so you will need to look at the bad character provisions as well as S41 cases where the plan is to discredit the complainant for example because he or she has made an apparently false allegation in the past.

Case law and S41
 R v A (no 2) [2002] 1 AC 45
This is the leading authority on interpreting S41. Given its capacity to restrict cross-exam, the court was concerned to uphold the Art 6 rights of challenging a witness and to uphold Parliament’s intention as expressed under the Act.
The proposed line of questioning has to come within the ambit of SS3 or 5 to cross the first hurdle then the advocate applying will have to persuade the court the test under SS (2) (b) is met – namely that “... a refusal of leave might have the result of rendering unsafe a conclusion of the jury or (as the case may be) the court on any relevant issue in the case.” SS (5) deals with evidence the defence wish to adduce to rebut evidence relating to the complainant’s previous sexual history adduced by the Crown.
You are advised to draft and serve a Skeleton Argument where possible as the court will appreciate clarity and the opportunity to consider the application in advance of the hearing. The hearing will take place in private.  Disclosure will be important here so you will need to ensure the Defence Case Statement is clear on the issues for trial.
R v Harris [2010] Crim LR 54 CA
V went out and got very drunk then met H and invited him home. They had sex and later she alleged this had not been consensual and that she had been assaulted. H said the sex had been consensual. H had evidence that V tended to get drunk and get involved with strangers including taxi drivers.

Was this admissible under S41 (3) (c)? H wished to inform the jury that her conduct was very similar on each of those prior occasions to what was said to have happened in his case and this made it far more likely she had consented in case than she had not.

Held – this evidence was not in fact so similar that it should be admitted. P had obtained a further statement from V which demonstrated the previous sexual encounters were of a different nature and thus fell short of the test under S41.
R v Martin [20004] 2 Cr App R 22 CA

V and M were neighbours. He visited her flat one night and tried to persuade her to have sex. She declined, but to get rid of him, told him she would have sex but at another time. He returned on another day and again she declined. She said he then forced her to have sex. He later claimed what happened was consensual, she was the instigator and because he didn’t want to see her again, she had accused him of rape out of spite.

M wanted to put the earlier events to her, namely that she had pursued him on day one, to the extent that she engaged in oral sex with him, but no more. Day two had never happened.

Held - if the evidence of V’s earlier conduct had the capacity to strengthen M’s case on this central issue, it ought to have been allowed in under S41 (4)
Prosecution evidence of sexual history

Sometimes the Crown will need to admit such evidence in order to give the jury a complete picture of events. They too need leave – under S41 (5)-to adduce this evidence. The defence may then want to challenge or rebut what V has to say and should be allowed to call evidence where otherwise his case would be damaged. 

R v V [2006] EWCA Crim 1901 

V wished to cross-examine X about a previous false sexual allegation. Here permission under both S100 CJA 2003 and S41 was required. There had to be an evidential basis for the cross-exam. By asserting that the previous allegation was false, the cross-exam was really not about sexual behaviour but rather bad character. Where a complainant goes onto deny the falsity of the earlier matter, S4 CPA would permit the defence to call evidence to rebut the final answer of the witness. The CA also suggested that a complainant’s refusal to co-operate with the police in an earlier allegation may or may not justify a conclusion that the allegation was false. It would be a question of the circumstances at the time, depending on the circumstances 

S41 is a complex area – in essence, an applicant under S41 will need to show the evidence it is proposed to adduce is admissible and goes to one of the following-
(a) Honest belief in consent;

(b) A biased complainant or one with a motive to make up the allegation;

(c) Where there is another explanation for V’s physical condition which the Prosecution otherwise attribute to the offence;

(d) Where the knowledge needed to give the account of what is said to have happened must have come from sexual activity other than that alleged by D and that other activity provides the explanation for how V knows about sexual activity. (This will apply to sexually naive witnesses e.g. children).
S34 - no cross-examination by the accused 
This section is a statutory bar on the accused cross-examining the victim in person in a sexual offence. (S34A-37 contains other circumstances where a lawyer should be appointed for other offences). The court will appoint an advocate simply for this part of the case. The Bar Council has produced some very helpful guidance for advocates who accept the court’s invitation - see Bar Council Guidance: Court Appointed Legal Representatives November 2003 –available from www.barcouncil.org.uk.

There is nothing difficult from a point of view of the law of evidence here but there are ethical and tactical issues.

12. Experts

The Crown Court sees more expert witnesses than the Magistrates’. The judge, having read the expert reports, will want to be satisfied of the need for expert evidence, that the proposed witness is actually an expert and what he has to say is relevant and probative of the issues in the case.  It is necessary for the court to hear from an expert because the subject matter is outside the normal range of experiences of the magistrates or jury.

Who is an expert?

R v Silverlock [1894] 2 QB 766 CCR

A solicitor who had for 10 years studied handwriting and on several occasions compared handwriting professionally was allowed to give expert evidence that an advertisement was in the handwriting of the accused. The defendant appealed on the basis that the solicitor was not an expert. His appeal was refused, and the court said:

“There is no decision which requires that the evidence of a man who is skilled in comparing handwriting, and who has formed a reliable opinion from past experience, should be excluded because his experience has not been gained in the way of his business. It is, however, really unnecessary to consider this point; for it seems . . . in the present case that the witness was not only peritus, but was peritus in the way of his business.”

R v Bonython (1884) 38 SASR 

In essence the witness must be possessed of special knowledge or skills or experience in the subject matter such as to render him a credible witness and one who can assist the court because the matter lies outside its everyday experience. The witness need not have formal qualification - experience suffices.
Practice and procedure with experts
The court will be made aware of the likely need for an expert at PCMH. It is common now for the judge to direct a meeting between the experts in the hope that the issues can be agreed as far as possible.
S30 CJA 1988 is the statutory basis for admission. See also the CrPR.

Some recent case law

Gian & Mohd-Yusoff v CPS [2009] LS Gazette Dec 17 CA

Should a case be withdrawn from the jury when opposing expert scientific evidence demonstrates one cannot rule out innocence as a result of that expert opinion? In this case, the answer was “no” as the court had other evidence before it on which a jury could convict.

In this case the existence of other evidence was fatal to the success of a submission of no case.

R v Leon [2009] RTR 345(26) CA

L was convicted of death by dangerous driving. There was a clash between P and D’s expert about how the accident had happened. The judge failed to direct the jury that they needed to be sure L’s expert was wrong, before they could reject his case. The defence expert evidence was not properly summed up to the jury and in one respect, was misrepresented to them. Conviction quashed.
 R v Ensor [2010] 1 Cr App S 255(18)

E’s solicitors failed to serve their expert evidence regarding his giving evidence at trial; failing even to tell the court or P such evidence was being commissioned. Service was only effected once E had decided he would not give evidence 10 days into the trial.

The judge refused to admit the evidence as D had failed to comply with the Cr PR and late service was no more than a tactical ploy. The judge’s decision was upheld in the CA.

Bates v CC Avon & Somerset & Bristol MC 173 JP 313 DC

B had been convicted of perjury. He was called as an expert witness by the defence .There was no dispute over his expertise. The judge denied B had a right to testify in view of his form.

Held - an expert cannot be rejected because he has previous convictions, only in circumstances where he does not have the necessary expertise.
R v Atkins [2009] EWCA Crim 1876 

Facial mapping - an expert may give his opinion as to how significant he views his findings but should do so using the standard scale of expressions from “lends no support” to “lends powerful support” but reference to a number in that scale is to be avoided as it may mislead a jury. It must also be made clear to a jury that the opinions are subjective and those of the expert.

The following safeguards are particularly important where expert evidence is novel-

i) D must be able to have the evidence considered by an expert of equal standing  and challenged where necessary;

ii) There must be an opportunity to test that evidence in the witness box;

iii) A judge must explain the difference between subjective and informed opinion and opinion derived from arithmetical measurement or a factual examination or comparison when summing up.

R v Henderson; R v Butler; R v Oyediran [Practice Note] [2010] 2 Cr App R 24 CA

All the medical issues to be left to the jury should be clearly established by the time the trial starts together with the source of the expert’s evidence.

R v Reed& Reed; R v Garmson [2010] 1 Cr App R 23 CA

The proper approach to DNA cases and general guidance to experts e.g. the obligation to meet if so ordered.

13. Excluding evidence –S76/78 PACE

The law at S76 and 78 PACE applies just as it does in the courts below save procedurally there is a major difference. The judge rules on matters of law. Admissibility under S76/78 is a matter of law. This means that the judge will decide the point in the absence of the jury. Never mention evidence which is to be the subject of a voire dire in front of the jury until a ruling allowing its admission has been made. If it is not admitted, it must not be brought to the jury’s attention unless the defence cross-examines it back in.
If inadmissible evidence does sneak in, there may be grounds for a retrial depending on the prejudice to both parties of starting again or carrying on.  If an advocate carelessly or deliberately allows the evidence back in after exclusion, a retrial may carry a Wasted Costs Order with it.

In a voire dire, the witnesses will be called, including the accused if need be. Legal submission will then be made. The main practitioners’ works carry many decided cases but do not take these literally. Each case is “fact specific” so the Court of Appeal authority will not bind your trial judge.

A Terminating Ruling may arise in such a voire dire. Ensure you know how to react to this possibility. 

If the evidence is allowed in, the defence can still challenge its weight and cross-examine the witnesses again on the same points in front of the jury. 

Any point about excluding evidence needs to be flagged up on the PCMH form. If you need experts, this needs attending to as soon as you can get funding. It is always best to provide a skeleton argument in such an application. Clearly, if it is an argument on the hoof, you cannot.

You also need to consider whether it is worth offering a lesser plea in the hope the Crown will take it rather than risk losing a voire dire. Likewise, if you prosecute, you need to think what you may be able to get out of the defence for the same reason.

What are the risks of applying to exclude or resisting an application to exclude?

13. Hearsay

Again the black letter law is no different to that which you are used to in the Magistrates’ Court save you will be arguing with a legally-qualified judge and if the evidence is admitted, you will want to address the jury on weight.

Is it actually hearsay?

You need a structured argument when dealing with hearsay. Applications where your thoughts are scattered will be difficult to follow and you may lose the argument simply because you have lost the tribunal.

S115 CJA 2003 Statements and matters stated

“(1) In this Chapter references to a statement or to a matter stated are to be read as follows. 

(2) A statement is any representation of fact or opinion made by a person by whatever means; and it includes a representation made in a sketch, photofit or other pictorial form. 

(3) A matter stated is one to which this Chapter applies if (and only if) the purpose, or one of the purposes, of the person making the statement appears to the court to have been — 

(a) to cause another person to believe the matter, or 

(b) to cause another person to act or a machine to operate on the basis that the matter is as stated.”

Firstly, the court needs to be satisfied what it posed to be adduced is a “statement” or “matter stated”. If it is not, it is admissible unless one of the other exclusionary rules says otherwise. Next which statutory condition applies to admit the statement or matter stated? SS114, 116 or 117? If the statement or mater stated falls within S118, it is admissible per se as an exception to the new hearsay rules. The exceptions are-

Public information etc.

1. Any rule of law under which in criminal proceedings — 

(a) published works dealing with matters of a public nature (such as histories, scientific works, dictionaries and maps) are admissible as evidence of facts of a public nature stated in them, 

(b) public documents (such as public registers, and returns made under public authority with respect to matters of public interest) are admissible as evidence of facts stated in them,  

(c) records (such as the records of certain courts, treaties, Crown grants, pardons and commissions) are admissible as evidence of facts stated in them, or 

(d) evidence relating to a person's age or date or place of birth may be given by a person without personal knowledge of the matter.

 

Reputation as to character 

2. Any rule of law under which in criminal proceedings evidence of a person's reputation is admissible for the purpose of proving his good or bad character. 

Note 

The rule is preserved only so far as it allows the court to treat such evidence as proving the matter concerned. 

Reputation or family tradition 
3. Any rule of law under which in criminal proceedings evidence of reputation or family tradition is admissible for the purpose of proving or disproving — 

(a) pedigree or the existence of a marriage, 

(b) the existence of any public or general right, or 

(c) the identity of any person or thing. 

Note 

The rule is preserved only so far as it allows the court to treat such evidence as proving or disproving the matter concerned. 

Res gestae 

4. Any rule of law under which in criminal proceedings a statement is admissible as evidence of any matter stated if — 

(a) the statement was made by a person so emotionally overpowered by an event that the possibility of concoction or distortion can be disregarded, 

(b) the statement accompanied an act which can be properly evaluated as evidence only if considered in conjunction with the statement, or 

(c) the statement relates to a physical sensation or a mental state (such as intention or emotion). 

Confessions etc. 

5. Any rule of law relating to the admissibility of confessions or mixed statements in criminal proceedings. 

Admissions by agents etc. 
6. Any rule of law under which in criminal proceedings — 

(a) an admission made by an agent of a defendant is admissible against the defendant as evidence of any matter stated, or 

(b) a statement made by a person to whom a defendant refers a person for information is admissible against the defendant as evidence of any matter stated. 

Common enterprise 

7. Any rule of law under which in criminal proceedings a statement made by a party to a common enterprise is admissible against another party to the enterprise as evidence of any matter stated. 

Expert evidence 
8. Any rule of law under which in criminal proceedings an expert witness may draw on the body of expertise relevant to his field. 

Finally, with the exception of the rules preserved by this section, the common law rules governing the admissibility of hearsay evidence in criminal proceedings are abolished.

 What isn’t hearsay because it is not a statement or matter stated?
R v Sukadave Singh [2006] 1 WLR 1564 CA

S was involved in a conspiracy to kidnap. He owned two mobile phones and had used them to both make and receive calls to and from his co-conspirators around the time of the kidnap. The court allowed the evidence of the phone numbers stored in the phone’s memory in at trial as it was highly probative of the Crown’s case that S had been in regular contact with the co-conspirators and was therefore almost certainly a member of the conspiracy.

S appealed on the grounds the mobile phone memory was hearsay. Held - the evidence was not hearsay, i.e. a “matter stated” or “statement” under Section 115, but rather were “implied assertions” which were now admissible under the CJA 2003.
 R v Isichei [2006] EWCA Crim 1815
The issue at trial was I.D. A group of women couldn’t get into a club and one was later robbed by a man who came out of the club. Some men with the girls were able to get in. However, in an apparent attempt to press the club into admitting the girls, one of those men said something to the effect of, “I’ll phone Marvin” and made a telephone call.  

A man soon came out of the club – the Crown said he was the robber - and as he apparently came in response to the phone call, the Crown wanted to adduce the words to show Marvin and the robber were the same man.

 S115 requires the purposes – one of the purposes of the statement-maker is to cause those around him to believe the matter said. What was said clearly was a statement and the maker’s purpose was to cause people to believe Marvin was being summoned. The evidence was admissible under S114.
R v N (K) [2006] EWCA Crim 3309
A diary kept by a person for private consumption (and thus not intended to make another believe the matters therein) did not amount to a “matter stated” for the purposes of Section 115 although it could be admitted on another basis in other circumstances (e.g. a confession or inconsistent statement).
R v K (M) [2008] EWCA Crim 3150
K was holding drugs for another man when undercover officers approached him to buy drugs. The officers asked him about the availability of drugs for the future and K then made a phone call in their presence to find out.
Was K’s bit of the call, heard by the police admissible? 

Held – Yes - S115 did not cover this evidence thus it was admissible per se.
R v Leonard CA [2009] EWCA Crim 1251

L’s mobile phone had 2 stored text messages on it about the quality of drugs. These were statements S115 (2) CJA 2003. As such the messages were only admissible if the Crown could bring them within the ambit of S114 (1) (a)-(d).They had not applied under this section thus the evidence should not have been admitted.
R v Chrysostomou [2010] 7 Archbold Review 3 CA

-Guidance on the approach to hearsay from the CA.

Where evidence is not in oral form but a party wishes to admit it three matters arise-

(i) Is it relevant to an issue in the case?

(ii) Is the statement or matter stated one made by someone who intended that it should be believed?

(iii) If the purpose of adducing the evidence is not to prove a matter stated then the Act does not apply - the evidence is admissible per se.

Text messages which a party seeks to admit as evidence of an implied assertion (see Sukhdave Singh earlier), were not hearsay and, subject to any exclusionary rules or, could be admitted in the proceedings.

Other matters
A power unique to the Crown Court to stop trials which are too much hearsay and not enough direct testimony can be found at S125 CJA. The application must be made after the prosecution case has closed. The judge must be persuaded that SS (1) applies. If so satisfied, the judge can order a retrial or direct the jury to acquit the defendant.
125. Stopping the case where evidence is unconvincing

(1) If on a defendant's trial before a judge and jury for an offence the court is satisfied at any time after the close of the case for the prosecution that — 

(a) the case against the defendant is based wholly or partly on a statement not made in oral evidence in the proceedings, and 

(b) the evidence provided by the statement is so unconvincing that, considering its importance to the case against the defendant, his conviction of the offence would be unsafe, 

the court must either direct the jury to acquit the defendant of the offence or, if it considers that there ought to be a retrial, discharge the jury. 

(2) Where —

(a) a jury is directed under subsection (1) to acquit a defendant of an offence, and 

(b) the circumstances are such that, apart from this subsection, the defendant could if acquitted of that offence be found guilty of another offence, 

the defendant may not be found guilty of that other offence if the court is satisfied as mentioned in subsection (1) in respect of it. 

(3) If —

(a) a jury is required to determine under section 4A(2) of the Criminal Procedure (Insanity) Act 1964 (c. 84) whether a person charged on an indictment with an offence did the act or made the omission charged, and 

(b) the court is satisfied as mentioned in subsection (1) above at any time after the close of the case for the prosecution that — 

(i) the case against the defendant is based wholly or partly on a statement not made in oral evidence in the proceedings, and 

(ii) the evidence provided by the statement is so unconvincing that, considering its importance to the case against the person, a finding that he did the act or made the omission would be unsafe, 

the court must either direct the jury to acquit the defendant of the offence or, if it considers that there ought to be a rehearing, discharge the jury. 

(4) This section does not prejudice any other power a court may have to direct a jury to acquit a person of an offence or to discharge a jury.

S126 contains an exclusionary power for hearsay but this is not unique to the Crown Court. Nevertheless it is wise to refresh your memory at this point.

126. Court's general discretion to exclude evidence

(1) In criminal proceedings the court may refuse to admit a statement as evidence of a matter stated if — 

(a) the statement was made otherwise than in oral evidence in the proceedings, and 

(b) the court is satisfied that the case for excluding the statement, taking account of the danger that to admit it would result in undue waste of time, substantially outweighs the case for admitting it, taking account of the value of the evidence. 

(2) Nothing in this Chapter prejudices — 

(a) any power of a court to exclude evidence under section 78 of the Police and Criminal Evidence Act 1984 (c. 60) (exclusion of unfair evidence), or 

(b) any other power of a court to exclude evidence at its discretion (whether by preventing questions from being put or otherwise). “

Finally, if the evidence is admissible, the opposing advocate will want to challenge its weight in their jury speech. The JSB direction (p228) begins as follows-

“At the outset of the trial I told you that you could receive evidence in various forms. One way is the reading of witness statements when there is no dispute about their contents. Although the evidence of Mr A has been read to you I must repeat and emphasise that his evidence is very much in dispute. I have permitted the evidence to be read because it is properly receivable in Mr A’s absence, but the fact it has been admitted does not mean that you must accept it. The question whether Mr A’s evidence is truthful and accurate is for you to decide and not for me. I need to give you directions as to how you should approach your task.”

14. Bad character

Again this is a subject you will have dealt with in practice in the Magistrates’ Court. The approach is the Crown Court is much more thorough and judges are far more amenable to arguments about what the probative value of bad character actually is, compared to lay magistrates.

These are issues to think about-

Firstly, do you need to use S100 or S101? Bad character may be admitted under S98, S99 and S118 (1). These are easier to use although they are not applicable to every situation. However, you will need to have the judge agree you are using these other bases otherwise he or she may interrupt your exam or cross-exam to enquire why you are raising bad character without making an application first.
S98. "Bad character"

“References in this Chapter to evidence of a person's "bad character" are to evidence of, or of a disposition towards, misconduct on his part, other than evidence which —  

(a) has to do with the alleged facts of the offence with which the defendant is charged, or 

(b) is evidence of misconduct in connection with the investigation or prosecution of that offence. “

The gist of the main bad character provisions relate to previous bad character. S98 is looking at bad character arising because of the offence.
Case law

R v Machado [2006] EWCA Crim 837
M was said to have got into conversation with V. V offered M drugs and told him he had taken an Ecstasy tablet. M was accused of robbing V after this point.

This was not bad character under S100 but as it was “to do with the alleged facts of the offence with which the defendant was charged”, it was not bad charter as a result of the exclusion under S98 therefore it was admissible per se. 

This evidence related to the actual circumstances in which the offence had taken place and all the matters were contemporaneous with, and interconnected to the facts of the offence. 

R v Fox [2009] CrimLR 881 CA 

The phrase “has to do with the alleged facts of the offence with which the defendant is charged” does not make evidence of motive or intent admissible. When the Act refers to the facts on an offence, this should be taken to read the actus reus of the crime alleged.

  (ii) Where it is suggested that evidence is not bad character and is thus admissible as a matter of common law, and this is disputed ,the judge must rule whether the evidence does amount to evidence of “bad character” within S112 the Act or outside the Act because of S98 (S112- “the commission of an offence or other reprehensible conduct”).

If the evidence falls within the statutory definition of bad character then it can only be admitted under one of the sections of the CJA 2003.

(iii) Whichever basis it is admitted under, the judge must direct the jury as to how they should approach it and what it might or might not be capable of proving.
S99 Abolition of common law rules

(1) The common law rules governing the admissibility of evidence of bad character in criminal proceedings are abolished. 

(2) Subsection (1) is subject to section 118 (1) in so far as it preserves the rule under which in criminal proceedings a person's reputation is admissible for the purposes of proving his bad character. 

Reputation as to character:
S118 (1)

2. Any rule of law under which in criminal proceedings evidence of a person's reputation is admissible for the purpose of proving his good or bad character. 

Note - The rule is preserved only so far as it allows the court to treat such evidence as proving the matter concerned

R v Philips (ante)

Bad character applications are normally made at PCMH but the defence may not be able to make theirs until they have had adequate disclosure of a witness’s or co-accused’s antecedents. Bad character applications can be made on the hoof, e.g. where D loses his shield under Gateway F or G.
General matters

R v Miller [2010] 2 Cr App R 138(19) CA

-An examination of the legitimacy of cross-examining a witness to try to get them to reveal bad character under S100.

Such a cross-exam should only be allowed where that party would not be in a position, or would not be allowed, to prove the matter in the event of the witness denying it. To refuse to allow such a line of questioning would lead to unfairness.

The court gave the example of what type of cross-exam might be permitted e.g. the facts of a previous conviction which the witness accepts.

If a party puts bad character to a witness and it is denied, that party may call evidence to prove it. If they have no evidence to back up the question, it is incumbent upon the judge to give the jury a specific direction that they must not regard the question as in any sense assisting the case of the party who asked it. The question is hollow and holds no probative value.
Arguing bad character

You will need to persuade the judge of the following-
-The evidence is admissible, either at common law, under S98 or S99 or under S100 or S101

-Whether the evidence ought to be excluded under S101 (1) (3) - propensity or defendant has attacked another’s character or under S78 PACE .

If the evidence goes in, your next task will be arguing whether a trial should be stopped due to contamination (not a step that the magistrates can take) or not under S107 CJA 2003.

If the evidence remains in, at the end of the trial you will need to address the judge when invited, 

on what purpose(s) the evidence can be considered by the jury in order to try to agree how they should be directed. 
You should make your closing speech.

Next the judge directs the jury when he sums up on how the evidence of bad character is relevant and what, if any, the relevance and limitations there are on it.
The jury retire to consider their verdict.
Directing the jury.

The advocates will need to consider how to deal with bad character in their speeches. The judge must direct the jury on how to assess the weight of the evidence. The Bench Book has several detailed guidelines here plus useful working examples. Go to pp166-198.
Stopping a trial where bad character is relied upon.

This provision only applies in the Crown Court and bites either where the jury will not be able to put bad character evidence they have heard in the trial to one side when they go out to deliberate, or where witnesses have put their heads together, or kept silent when false or misleading evidence has been given relating to bad character. Note under SS (1) (a) the bad character evidence must have been admitted under Gateway  C, D, E or F. The application to discharge the jury can only be made after the prosecution case has closed – SS (1) (b).

The judge must be satisfied that the evidence is contaminated under SS (5) and would be likely to lead to an unsafe conviction. The defence advocate will normally raise this point in the jury’s absence. If the judge agrees that there is contamination, he must consider whether the trial can continue or not. If not, he must decide whether a retrial is possible in view of what has happened. Otherwise the jury will be directed to acquit the defendant. If you are defending, you will want to argue where you can that the accused should be acquitted.
S107 Stopping the case where evidence contaminated

(1) If on a defendant's trial before a judge and jury for an offence —

(a) evidence of his bad character has been admitted under any of paragraphs (c) to (g) of section 101 (1), and 

(b) the court is satisfied at any time after the close of the case for the prosecution that — 

(i) the evidence is contaminated, and 

(ii) the contamination is such that, considering the importance of the evidence to the case against the defendant, his conviction of the offence would be unsafe, 

the court must either direct the jury to acquit the defendant of the offence or, if it considers that there ought to be a retrial, discharge the jury. 

(2) Where —

(a) a jury is directed under subsection (1) to acquit a defendant of an offence, and 

(b) the circumstances are such that, apart from this subsection, the defendant could if acquitted of that offence be found guilty of another offence, 

the defendant may not be found guilty of that other offence if the court is satisfied as mentioned in subsection (1) (b) in respect of it. 

(3) If — 

(a) a jury is required to determine under section 4A(2) of the Criminal Procedure (Insanity) Act 1964 (c. 84) whether a person charged on an indictment with an offence did the act or made the omission charged, 

(b) evidence of the person's bad character has been admitted under any of paragraphs (c) to (g) of section 101 (1), and 

(c) the court is satisfied at any time after the close of the case for the prosecution that — 

(i) the evidence is contaminated, and 

(ii) the contamination is such that, considering the importance of the evidence to the case against the person, a finding that he did the act or made the omission would be unsafe, 

the court must either direct the jury to acquit the defendant of the offence or, if it considers that there ought to be a rehearing, discharge the jury. 

(4) This section does not prejudice any other power a court may have to direct a jury to acquit a person of an offence or to discharge a jury. 

(5) For the purposes of this section a person's evidence is contaminated where — 

(a) as a result of an agreement or understanding between the person and one or more others, or 

(b) as a result of the person being aware of anything alleged by one or more others whose evidence may be, or has been, given in the proceedings, the evidence is false or misleading in any respect, or is different from what it would otherwise have been.

15. Identification

You will have put your knowledge of the law on identification to practice already in court and you already know the Turnbull Direction. You can make a half-time submission in the Crown Court where the identification evidence is poor or middling and unsupported. The judge can - and will - stop the trial himself in weak cases. If you prosecute, you may accede to such a submission or you may fight back.

Here is part of the JSB guideline on I.D. - this covers both identification and recognition evidence.

“There are two elements to these circumstances both of which go to the reliability of the identification: 

(1) The opportunity to register and record the features of the suspect and 
(2) The reliable recall of those features when making the identification.

(1) (i) How long was the suspect under observation?

(ii) At what distance?

(iii) In what light?

(iv) Was the observation impeded in any and, if so, what way?

(v) Had the witness seen the suspect before (i.e. was this recognition?) and, if so, how often and in what circumstances?

(2) (i) What period elapsed between the observation and the identification?

(ii) Was there any material difference between the description given by the witness at the time and the suspect’s actual appearance?

(iii) Any other circumstances emerging in the evidence which might have affected the reliability of the identification (e.g. press photographs, conversations with others)

 Any specific weaknesses in the identification should be identified (e.g. fleeting opportunity, bad light, speed of incident, photographs inadvertently viewed).
Evidence capable (and, when necessary, not capable) of supporting the identification should be   identified.
It will not be required where the sole issue is the truthfulness of the witness unless, assuming the witness to be honest, there is also room for mistake.

The requirements of a Turnbull direction are as follows:

There is a special need for caution when the case against the accused depends upon the correctness of visual identification

 The reason for caution is experience that a witness who is genuinely convinced of the correctness of his identification may be impressive but mistaken. This may be so even when a number of witnesses make the same identification.”
If the case survives half-time and you defend, consider whether a corroboration warning is desirable and, using Turnbull, consider what you will say to the jury to cause them to doubt the Crown’s case.
Some I.D. evidence will depend on the conduct of identification procedures on the part of the police. If you are defending, you may want to challenge the police and seek exclusion of evidence under S78, using breaches of Code D of PACE to help. Or, you may have an Abuse of Process argument where the accused’s rights have been ignored. If you do not succeed here you have not lost the right to make a half-time submission in the right type of case nor, of course, are you precluded from commenting in your jury speech. If you prosecute, you will be on notice of any legal arguments from the PCMH form.
16. Exhibits

Production of exhibits via a witness

R v Attwater [2011] RTR 17 (912) CA

Dangerous driving –counsel wished to put a photo to W which would assist D. The judge refused leave as the photo had not yet been proved –the strictly correct approach. But where evidence will be adduced to prove the exhibit, it is permissible to show it to a witness.

Note not every item shown to a witness is an exhibit but if it is to be relied upon as such so that the jury may take into account, it must be proved.

17. Grad Fees

If you raise a legal argument over admissibility or disclosure pre-trial you can claim a Grad Fee of £143 per half day or £263 per full day. You are not remunerated separately for Arguments raised during the trial - you simply claim your trial fee plus bolt-ons if you are convicted and sentenced on a day other than during the trial. [image: image1][image: image2][image: image3]
(c) CrimeLine www.crimeline.info 2011


