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Minimum of three years for third domestic burglary

CPS: Mandatory and Minimum Custodial Sentences

Burglary in a dwelling Magistrates Court Sentencing Guidelines 

CPS Sentencing manual: Burglary Dwelling
HOC 55/1999 Implementation of Section 4, Crime (Sentences) Act 1997 – Minimum of 3 years Imprisonment for 3rd Domestic Burglary
What is a domestic burglary?
The key elements of domestic burglaries: As defined by the Theft Act 1968, domestic burglaries are entry (or attempted entry) to all inhabited dwellings including inhabited caravans, houseboats and holiday homes, as well as sheds and garages connected to the main dwelling (i.e. by a connecting door), as a trespasser with intent to steal property from it, and actually stealing (or attempting to steal) or vandalising property whilst inside. An 'attempted burglary' is not a ‘burglary’ for the purposes of section 111 Powers of the Criminal Courts (Sentencing) Act 2000. See R v Maguire [2003] 2 Cr.App.R.(S) 10 CA Archbold 5-259
Section 111 of the Powers of Criminal Courts (Sentencing) Act 2000 came into force on 1 December 1999 and provides: 

The Crown Court shall impose a sentence of at least three years for a third domestic burglary if the offender: 

· was 18 or over when he committed the offence; 

· committed the offence on or after 1 December 1999; 

· had previously been convicted of two other domestic burglary offences in England and Wales;

· one of those offences has been committed after conviction for the other; and 

· both of the previous domestic burglaries had been committed on or after 1 December 1999. (Archbold 5-217)

The offences and conviction must occur in the correct sequence i.e. 

(i) Commission of the first offence

(ii) Conviction of the first offence

(iii) Commission of the second offence

(iv) Conviction of the second offence

(v) Commission of the third offence

(vi) Conviction of the third offence

R v Hoare [2004] 1 Cr.App.R(S) 84 CA
The court has a discretion not to impose the minimum custodial sentence of three years if it is of the opinion that there are particular circumstances which relate to any of the offences or to the offender which would make it unjust to do so in all the circumstances. The particular circumstances must be stated in open court. 

Section 111(5) of the Act defines domestic burglary as one committed in respect of a “building or part of a building which is a dwelling”. The case law about the definition of a building is in Archbold at 21-115. There is very little case law on the question of what is a dwelling. 

The decisions in R v Brewster [1998] 1 CAR 220 and R -v- Rodmell 24 November 1994 (unreported - CCA ref 94/6020/W5) give a wide interpretation to the term “domestic burglary” and it is therefore for the tribunal of fact, in each case, to determine whether a burglary qualifies as a “domestic burglary”.

For example, in R v Massey [2001] 2 Cr.App.R.(S) 80 - where the accused committed burglary by breaking in to a guest room in a hotel (where the guest was in residence but out of the room at the time) and stole property, the court observed that on these facts, in its view "burglary of a hotel bedroom was akin to burglary of domestic premises".

Burns, R. v [2009] EWCA Crim 1907 (03 September 2009) The appellant pleaded guilty at a preliminary hearing to the burglary of a dwelling-house. By virtue of his convictions for dwelling-house burglary, he was liable under section 111 of the Powers of Criminal Courts (Sentencing) Act 2000 to a sentence of at least three years' imprisonment unless there were particular circumstances which related to the offence or the offender which would make it unjust in all the circumstances to pass such a sentence. The pre-sentence report prepared for the lower court said that the appellant was desperate to stop the cycle of offending into which he had fallen and was ready for change. The appeal court had the benefit of an assessment of the appellant ordered by the learned single judge. That assessment recommended a drug rehabilitation requirement of medium intensity for a period of nine months as part of a community order, including supervision. After reviewing Section 111 of the Powers of Criminal Courts (Sentencing) Act 2000; 150 of the Criminal Justice Act 2003; section 164 of the Powers of Criminal Courts (Sentencing) Act 2000 as amended and section 305(4) of the Criminal Justice Act 2003, The court was satisfied that could properly make an order quashing the sentence of three-and-a-half years' imprisonment and replacing it with a community order which included a drug rehabilitation requirement for nine months and supervision for two years.

Whittles, R v [2009] EWCA Crim 580 The appellant pleaded guilty to an offence of domestic burglary and was sentenced to 4 years and 8 months' imprisonment. Five further offences of domestic burglary were taken into consideration. 
Held: “…the judge's starting point of 7 years' imprisonment after a trial was too high, influenced as it appears to have been by his concerns that, if the sentence was not of that magnitude, the appellant would not be required to serve any part of it….an appropriate starting point would have been 5 years. Having given appropriate credit for the early guilty plea, this would result in a sentence of 3 years and 4 months (i.e. 40 months') imprisonment” 
Sentence of 4 years, 8 months' imprisonment quashed and a sentence of 3 years, 4 months' imprisonment substituted. 

Harnett, R v [2009] EWCA Crim 1805 The appellant pleaded guilty to one count of burglary and was sentenced to four years' imprisonment. Held: this is a typical case of a drug addict committing repeated domestic burglaries for which section 111 was designed. There were no further aggravating features beyond the appellant's record, appeal allowed to the limited extent: that for the sentence of four years substituted a sentence of three years.

Gibbs, R v [1999] EWCA Crim 1786 (25th June, 1999) Reference to R v Brewster[1998] 1 Cr App R (S) 181
Megarry, R v [2002] NICA 29 (11 June 2002) Reference to R v Brewster [1998] 1 Cr App R (S) 181
Section 111 Powers of Criminal Courts (Sentencing) Act 2000 gives the sentencer a fairly substantial degree of discretion as to the categories of situations where the presumption can be rebutted. This approach is supported by the decision of this court in the case of Offen R v [2001] 1 WLR 253. Understood in this way section 111 can be regarded as reflecting the current sentencing practice of the courts in relation to those who are convicted of burglary on three separate occasions even where the statutory requirements do not apply.

Reduction for guilty plea
Section 144 of the Criminal Justice Act 2003 makes provision for the reduction of sentences for early guilty pleas, in order to encourage those defendants who are guilty not to take up valuable court time and trouble victims and witnesses unnecessarily. Subsection (1) requires the court to take into account exactly when in the course of proceedings the guilty plea was made and the circumstances in which it was given. For those sentences falling to be imposed under sections 111(2) of Powers of Criminal Courts (Sentencing) Act the court can reduce the sentence by up to 20 per cent.

Gray, R. v [2007] EWCA Crim 979 (22 February 2007) The appellant pleaded guilty at the first available opportunity. He asked for 13 other offences of burglary to be taken into consideration. The judge expressed the view that after a trial the total sentence would have been one of five years' imprisonment for the burglary and three years for the attempted burglary, those sentences to run concurrently.

The judge then had to consider the effect of section 144 of the Criminal Justice Act 2003, which provides as follows: 

"(1) In determining what sentence to pass on an offender who has pleaded guilty to an offence in proceedings before that or another court, a court must take into account-

(a) the stage in the proceedings for the offence at which the offender indicated his intention to plead guilty, and 

(b) the circumstance in which this indication was given. 

(2) In the case of an offence the sentence for which falls to be imposed under subsection (2) of section 111 of the Sentencing Act, nothing in that subsection prevents the court, after taking into account any matter referred to in subsection 
(1) of this section, from imposing any sentence which is not less than 80 per cent of that specified in that subsection."

The judge considered that the Act required him to apply the provisions in the following way: that a 20 per cent discount should be applied to the first three years, which he took to be a term that the appellant had to serve as the minimum term, but then he went on to consider that he could apply a discount of 30 per cent to the balance of the notional term of five years. On that basis he sentenced the appellant to a period of three years and 229 days for the burglary and a concurrent sentence of two years for the attempted burglary.

The appellant submitted that judge was wrong and he should have applied the appropriate discount to the whole term of five years, provided that it did not result in the sentence dropping below 80 per cent of the minimum term of three years -- eighty per cent of three years being approximately 29 months (without going into the precise number of days).

Held: In this case, the judge considered that a discount of 30 per cent was appropriate. Therefore, there was nothing to prevent him, once he had taken the starting point of five years, to have given a discount of 30 per cent applied to that period.

Community Order
Burns, R. v [2009] EWCA Crim 1907 This was an appeal against sentence, The appellant pleaded guilty at a preliminary hearing to the burglary of a dwelling-house. He was sentenced to three-and-a-half years' imprisonment. The appellant was arrested at the scene of the burglary and made no comment in interview, save to say that he was addicted to heroin and crack cocaine. By virtue of his previous convictions for dwelling-house burglary, he was liable under section 111 of the Powers of Criminal Courts (Sentencing) Act 2000 to a sentence of at least three years' imprisonment unless there were particular circumstances which related to the offence or the offender which would make it unjust in all the circumstances to pass such a sentence. An assessment of the appellant ordered by the learned single judge recommended a drug rehabilitation requirement of medium intensity for a period of nine months as part of a community order, including supervision.

Section 150 of the Criminal Justice Act 2003 says that the power to make a community order is not exercisable in respect of an offence for which the sentence "falls to be imposed under section 111(2)". 

On the face of it those two sections seem to say that where the court decides not to impose the statutory minimum sentence under section 111 its powers would not include the imposition of a community order. 

The answer, it transpired, is to be found in section 164 of the Powers of Criminal Courts (Sentencing) Act 2000 as amended by section 124 of the Criminal Justice Act 2003: 

"References in this Act to a sentence falling to be imposed --

(a) under section .... 111(2) above, 

are to be read in accordance with 305(4) of the Criminal Justice Act 2003."

Section 305(4) of the 2003 Act reads: 

"For the purpose of this Part --

(a) .... 

(b) a sentence falls to be imposed under section .... 111(2) of the Sentencing Act if it is required by that provision and the court is not of the opinion there mentioned ...."

The sentence of three-and-a-half years' imprisonment quashed and replaced by a community order which included a drug rehabilitation requirement for nine months and supervision for two years.

Prospective 
Section 144 and Paragraph 10 of Schedule 17 of the Coroners and Justice Act 2009 extends Section 111 of the Powers of Criminal Courts (Sentencing) Act 2000 so that a previous conviction by a court in another European Union member State, or a conviction by a court in another part of the UK, must be taken into account to the same extent as a previous domestic burglary conviction in England and Wales, provided that the offence to which the conviction relates would have constituted domestic burglary if it were done in England and Wales at the time of the conviction. Only offences committed after the time that the amendment comes into force will be relevant.
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(1) This section applies where—

(a) a person is convicted of a domestic burglary committed after 30th November 1999;

(b) at the time when that burglary was committed, he was 18 or over and had 2 relevant domestic burglary convictions; and 

(c) one of those other burglaries was committed after he had been convicted of the other, and both of them were committed after the relevant date.

(2) The court shall impose an appropriate custodial sentence for a term of at least three years except where the court is of the opinion that there are particular circumstances which—

(a) relate to any of the offences or to the offender; and

(b) would make it unjust to do so in all the circumstances.

(2A) For the purposes of subsection (1)—

(a) a “relevant domestic burglary conviction” means—

(i) a conviction in England and Wales of a domestic burglary, or

(ii) a conviction in any other part of the United Kingdom or any other member State of an offence which would, if done in England and Wales at the time of the conviction, have constituted domestic burglary;

(b) “the relevant date”, in relation to a relevant domestic burglary conviction, means—

(i) in respect of a conviction in England and Wales, 30 November 1999, and

(ii) in any other case, the day on which this subsection comes into force.”

……

(4) Where—

(a) a person is charged with a domestic burglary which, apart from this subsection, would be triable either way, and

(b) the circumstances are such that, if he were convicted of the burglary, he could be sentenced for it under subsection (2) above,

the burglary shall be triable only on indictment.

(5) In this section “domestic burglary” means a burglary committed in respect of a building or part of a building which is a dwelling.

(6) In this section “an appropriate custodial sentence” means—

(a) in relation to a person who is 21 or over when convicted of the offence mentioned in subsection (1)(a) above, a sentence of imprisonment;

(b) in relation to a person who is under 21 at that time, a sentence of detention in a young offender institution.
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