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The Criminal Damage Act 1971 repealed the common law and statutory offences of arson. 

Section 1(2)(b) of the Criminal Damage Act 1971 provides: A person who without lawful excuse destroys or damages any property, whether belonging to himself or another intending by the destruction or damage to endanger the life of another or being reckless as to whether the life of another would be thereby endangered; shall be guilty of an offence.

Section 4 Criminal Damage Act 1971 provides: A person guilty of arson under section 1 above or of an offence under section 1(2) (whether arson or not) shall on conviction on indictment be liable to imprisonment for life.

Aggravated Criminal Damage is a “Specified violent offences” within Criminal Justice Act 2003 (Life sentences for public protection and extended sentences). 

Section 5(1) specifically excludes a defence of lawful excuse where there is belief in consent or belief in the immediate necessity to protect property to an offence aggravated criminal damage under section 1(2), or involving a threat by the person charged to destroy or damage property in a way which he knows is likely to endanger the life of another or involving an intent by the person charged to use or cause or permit the use of something in his custody or under his control so to destroy or damage property.
Note: R v Steer [1988] AC 111 held that for an offence under section 1(2) of the Act the prosecution had to prove that the danger to life resulted from the actual destruction of, or damage to property (Archbold 23-19).

This has now been qualified in R v Asquith, R v Warwick [1995] 2 All ER 168, CA. A defendant may be guilty, either if he intended to endanger life by damage, which was intended to be done, or was reckless that life would be endangered by the damage (Archbold 23-20).

Mens Rea
In Commissioner of Police v Caldwell [1982] UKHL 1 (19 March 1982) Lord Diplock said:

“Where the charge is under section 1(2) the question of the state of mind of the accused must be approached in stages, corresponding to paragraphs (a) and (b). The jury must be satisfied that what the accused did amounted to an offence under section 1(1), either because he actually intended to destroy or damage the property or because he was reckless (in the sense that I have described) as to whether it might be destroyed or damaged. Only if they are so satisfied must the jury go on to consider whether the accused also either actually intended that the destruction or damage of the property should endanger someone's life or was reckless (in a similar sense) as to whether a human life might be endangered.”

It is submitted that this passage remains good law provided that “Recklessness” is defined in accordance with Regina v. G & Anor [2003] UKHL 50 (16 October 2003). It is also subject to the qualification that there are defences to section 1(1) which do not apply to section 1(2), that is, in respect of the latter, it is irrelevant that property is one’s own, and section 5 does not apply. Archbold 23-21
Recklessness  Regina v. G & Anor [2003] UKHL 50 (16 October 2003); [2004 1 AC 1034 Recklessness in the offence of Criminal damage is Subjective Mens rea
The mens rea for criminal damage is no longer an objective test as stated in Commissioner of Police v Caldwell [1982] UKHL 1.
"Recklessness" for the purposes of the Criminal Damage Act is now defined as follows:
A person acts recklessly within the meaning of section 1 of the Criminal Damage Act 1971 with respect to:

(i) A circumstance when he is aware of a risk that it exists or will exist;

(ii) A result when he/she is aware of a risk that it will occur;

And it is, in the circumstances known to him, unreasonable to take the risk. 

In relation to self-induced intoxication, DPP v Majewski [1977] AC 443 still applies.

Intent: is a question of fact to be decided by the Court or jury and it will decide the issue on all the evidence and whether it is proved that the defendant did intend or did foresee that the result of the his actions that the property would be destroyed or damaged. See Regina v. G & Anor [2003] UKHL 50
(Archbold 23-8 to 23-12)

Actus Reus
Asquith and others [1995] 1 Cr.App.R (S) 492
“In our view, the true construction of s 1(2) is that the actus reus is defined in the first two lines of the subsection, while paras (a) and (b) deal with mens rea and are conjunctive in the way described by Staughton LJ. Otherwise, the gravamen of an offence involving damage by a missile would depend not on the defendant’s intention but on whether he was a good shot in seeking to carry it out. Thus, if a defendant throws a brick at the windscreen of a moving vehicle, given that he causes some damage to the vehicle, whether he is guilty under s 1(2) does not depend on whether the brick hits or misses the windscreen, but whether he intended to hit it and intended that the damage there from should endanger life or whether he was reckless as to that outcome.”

In Steer [1988] AC 111 a shot was fired at a house with an automatic rifle causing minimal damage to the wall that it hit. In the House of Lords it was decided that the threat to life must result from the damage to the property not the act of the defendant. In that case the threat was caused by the trajectory of the bullet through the air and not the damage to the wall. Lord Bridge, with whom the other members of the appellate committee agreed, put the matter in this way: 

"Under both limbs of section 1 of the Act of 1971 it is the essence of the offence which the section creates that the defendant has destroyed or damaged property. For the purpose of analysis it may be convenient to omit reference to destruction and to concentrate on the references to damage, which was all that was here involved. To be guilty under subsection (1) the defendant must have intended or been reckless as to the damage to property which he caused. To be guilty under subsection (2) he must additionally have intended to endanger life or been reckless as to whether life would be endangered 'by the damage' to property which he caused. This is the context in which the words must be construed and it seems to me impossible to read the words 'by the damage' as meaning 'by the damage or by the act which caused the damage'. Moreover, if the language of the statute has the meaning for which the Crown contends, the words 'by the destruction or damage' and 'thereby' in subsection (2)(b) are mere surplusage. If the Crown's submission is right, the only additional element necessary to convert a subsection (1) offence into a subsection (2) offence is an intent to endanger life or recklessness as to whether life would be endangered simpliciter." 

Wenton, R. v [2010] EWCA Crim 2361 (04 October 2010) The appellant was convicted of damaging property being reckless as to whether life was endangered, contrary to section 1(2) of the Criminal Damage Act 1971. A window was smashed at a property by means of a brick. Thereafter a canister of petrol was thrown through the broken window with a piece of paper that had been lit, albeit the taper quickly extinguished. The petrol spilled onto the floor but did not ignite. There was no fire. The occupants of the house at the time were a couple and their three children. By no stretch of argument could it be said that the damage to the window threatened the occupants. Section 1(2) of the 1971 Act required proof that the intention or recklessness related to life endangered by the damage or destruction of the property. The incident of damage was unrelated to the incident which gave rise to the risk of endangerment to life. The act which caused the threat and endangerment was the projection of a petrol bomb into the house which was subsequent to and followed the breaking of the window.

The actus reus was the damage to the window and the mens rea an intention or recklessness in relation to damage of such property, that is to say the window, together with recklessness as to whether the life of an occupant would thereby be endangered.

The endangerment was always put as a consequence of fire and little attention appears to have been paid to section 1(3) of the Criminal Damage Act 1971 to the effect that "an offence committed under this section by destroying or damaging property by fire shall be charged as arson

In Dudley [1989] Crim.L.R 57 the court made it clear that the destruction or damage referred back to the destruction or damage intended or as to which there was recklessness, rather than destruction or damage actually caused. In Asquith and others [1995] 1 Cr.App.R (S) 492 the court recognised as well established that an offence under section 1(2) of the 1971 Act required proof that the intention or recklessness related to life endangered by the damage or destruction of the property. In both cases, however, focus was placed upon the consequence of the damage caused which in Asquith was the damage caused to the roof of a railway carriage onto which stones had been projected which not surprisingly the court concluded could endanger the lives of passengers.

In Warwick (heard at the same time as Asquith) it was similarly held that from an intention to break a window a jury could infer an intention to shower the driver of a police car, which was bombarded with stones, with broken glass causing him to lose control of his vehicle and that a series of such incidents of damage could properly be charged as a single course of conduct. This case is far removed from that. The incident of damage was unrelated to the incident which gave rise to the risk of endangerment to life.

Drayton, R. v [2005] EWCA Crim 2013 (19 July 2005); [2006] Crim LR 243 The word "arson" did not appear either within the charge form or within the memorandum of conviction under which he was committed for sentence to the Crown Court.

There were a number differences between this case and the situation that confronted the Court in Booth. First, and possibly quite importantly, this matter was dealt with by way of charge and committal and not by way of charge on indictment. Secondly, it was quite clear that only a single offence of causing damage by fire was alleged or particularised and the applicant could have been under no doubt about what it was he was admitting when he tendered his guilty plea. It was apparent in this case, quite unlike Booth, that the focus was on damage by fire and nothing else at all. 

Clearly on indictment where the rules require both a statement of offence and particulars of offence it is desirable that the word arson should continue to be used in the statement of offence. Whether the absence of that word arson from a count that plainly alleges damage by fire and nothing else invalidates the count must await decision as and when that point arises. Here the focus is on the charging process in the Magistrates' Court and whether the charge was appropriately laid and correctly laid in this case. It was the fact that the word arson was missing from the charge. It is also the fact that the charge was one of causing damage by fire committed recklessly. 

Held: “In our judgment, a requirement to charge as arson means a requirement to charge as damage by fire, rather than damage by any other means as that can materially affect penalty. 

To charge causing damage by fire is to charge arson because that is exactly what arson means, no more and no less. Damage by fire and arson are exactly synonymous concepts. We hold that this charge was, in the context of a charge in the Magistrates' Court, a valid charge under section 1(3) of the Criminal Damage Act 1971 to which the applicant could lawfully plead and on which he could be lawfully committed. We do not believe for a moment that the purpose of the statutory provision was to invalidate any charge that did not use the word arson. The mandatory substance of that provision is that damage by fire, as opposed to anything else, had to be identified before anyone could be exposed to the penalties of arson.

That said, we think that the practice of not using the word arson in charges may be worth revisiting, partly to avoid any possible doubts, and partly to ensure that if someone is convicted of an offence of causing damage by fire then it appears on their record as arson. We think that whilst the use of the word "arson" is not mandatory, it might be helpful were it to be employed.”

In the case of Booth & Ors, R v [1998] EWCA Crim 2436 (23rd July, 1998); Crim. L.R. 144 C.A. there had been a long trial involving alleged animal rights activists who had faced a single count of conspiracy to incite to criminal damage. The forms of criminal damage to which it is said others were incited include damage by fire. The Court took the view that it could not include damage by fire in an indictment which did not specifically identify arson. On page 7 of the transcript Henry J, as he then was, giving the judgment of the Court said this: 

"Here the count is defective in that it particularises one half of what is required to particularise criminal damage (the name of, but not the statutory foundation for the offence) and one half of what is required to particularise arson (the statutory foundation but not the name). Consequently, there was a breach of section 1(3) of the Criminal Damage Act 1971 because destroying property by fire was charged as criminal damage and not as arson. 

That requirement is plainly mandatory. It is found in An act 'to revise the law of England and Wales as to offences of damage to property'. This Act abolishes the common law offence of arson, but replaces it with section 1(1) and (3). The requirement to charge it as arson was no 'comparatively meaningless formality' ... but a statutory requirement to preserve in statutory form the offence of arson ..."

Failure to avert a danger of his own making
R. v Miller [1982] UKHL 6 (17 March 1982); [1983] 1 All ER 978 [1983] 2 AC 161
Lord Diplock:

“My Lords, the facts which give rise to this appeal are sufficiently narrated in the written statement made to the police by the appellant Miller. That statement, subject to two minor orthographical corrections, reads: 

‘Last night I went out for a few drinks and at closing time I went back to the house where I have been kipping for a couple of weeks. I went upstairs into the back bedroom where I’ve been sleeping. I lay on my mattress and lit a cigarette. I must have fell to sleep because I woke up to find the mattress on fire. I just got up and went into the next room and went back to sleep. Then the next thing I remember was the police and fire people arriving. I hadn’t got anything to put the fire out with so I just left it.’ 

“… I see no rational ground for excluding from conduct capable of giving rise to criminal liability conduct which consists of failing to take measures that lie within one's power to counteract a danger that one has oneself created, if at the time of such conduct one's state of mind is such as constitutes a necessary ingredient of the offence. I venture to think that the habit of lawyers to talk of 'actus reus', suggestive as it is of action rather than inaction, is responsible for any erroneous notion that failure to act cannot give rise to criminal liability in English law.”

Cases Sentences
CPS Arson with intent to endanger life (Sentencing)

CPS Arson reckless (Sentencing)

Myrie, AG Reference 68 of 2008 [2008] EWCA Crim 3188 (19 December 2008) The court reviewed a number of cases. The Attorney-General sought leave to refer a sentence of 30 months' imprisonment imposed on the offender as unduly lenient. The offender pleaded guilty in the Crown Court to a single count of arson being reckless as to whether life would be endangered, contrary to section 1 of the Criminal Damage Act 1971. Held: “We have come to the clear conclusion that the sentence imposed on this offender was in the circumstances unduly lenient. We think that following a plea of guilty, a sentence approaching 6 years would have been appropriate in this case. That indeed takes into account the very substantial mitigation that this offender had. Taking into account the fact that he is being sentenced for the second time, we think that the appropriate sentence with which to replace two-and-a-half years is one of four-and-a-half years' imprisonment. The sentence will be varied accordingly with full credit for all the time spent in custody.”

R v Frankham [2007] EWCA Crim 1320 The appellant was convicted of an offence of arson with intent to endanger life. He had pleaded not guilty and was sentenced to 12 years' imprisonment. Thomas LJ, giving the judgment of the court, said at paragraph 9: 

"But the cases cited to us relating to the appropriate sentences for offenders who commit arson with intent to endanger life show that the starting point tends to fall in a range of eight to ten years' imprisonment."

Held: In our judgment, a sentence of 12 years' imprisonment for what the appellant had done was very significantly out of kilter with the level of sentence normally considered appropriate for this kind of offence. To the extent that the appellant's case came within the bracket of eight to ten years' imprisonment, it was plainly right at the lower end. Bearing in mind the very limited extent of the damage, the absence of any injury to anyone, and other mitigating circumstances we think that this is an exceptional case, for which the appropriate sentence would have been one of seven years' imprisonment. Accordingly this appeal will be allowed, the sentence of 12 years' imprisonment will be set aside, and we substitute for it one of seven years' imprisonment.

Bretton, R v [2010] EWCA Crim 207 (13 January 2010) The Court of Appeal confirmed the imposition of an IPP on an appellant who pleaded guilty to offences of arson, breach of a non-molestation order and breach of an anti-social behaviour order where that appellant had previously been convicted of an offence of attempted robbery with an imitation firearm. The latter offence was a serious specified offence as it was contained within Schedule 15A of the Criminal Justice Act 2003 and carried a maximum sentence in excess of 10 years. As a result, section 225 (3A) of the CJA 2003 allowed the court to impose an IPP. An extended sentence was also available to the Court under section 227 (2A). In considering which type of sentence to impose, the Court was entitled to take into account the fact that if sentenced to an extended sentence, the appellant would have to be released half way through the determinate term. The Court should consider this in the context of the facts of the case. 

In this case, the offence of arson was committed against the appellant’s ex-partner following a history of domestic of violence against her; the non-molestation order and the ASBO had both been imposed as a result of that violence. The arson involved the appellant threatening the complainant, following her to a friend’s address and setting fire to her car in the presence of 2 young children. The Court of Appeal, however, reduced the notional term to one of 3 years not 4 years, thereby reducing the minimum term to 18 months not 2 years having regard to the nature of the offence and the guilty plea.

Benson, R v [1998] EWCA Crim 3267 (13th November, 1998)The applicant was sentenced to five years' imprisonment for an offence of arson, she being reckless as to whether life was endangered. A trial had earlier taken place in relation to a charge of manslaughter. Held: although the sentence was severe, it was not reasonably arguable that it was manifestly excessive. In those circumstances the application wa refused.

Wheeler, R v [1997] EWCA Crim 1032 (29th April, 1997); Attorney-General Reference No 1 of 1997 (Glen Wheeler) [1998] 1 Cr.App.R. (S.) 54 “…an offence of arson endangering life recklessly is one which, save in the most exceptional circumstances and/or in the case of mental trouble, must attract an immediate prison sentence. Further to that we say that it is a case where the prison sentence will have to be severe, partly to protect the public, partly to deter the man himself and to deter anyone else from doing this sort of thing again. That is a necessary aspect of the sentencing exercise.”

Asquith and Warwick [1995] 1 Cr.App.R (S) 492; 2 All ER 168

LORD TAYLOR CJ: These two appeals both involve the true construction and application of s 1(2) of the Criminal Damage Act 1971. They were therefore listed together and argued before us on the same day. 

Section 1 of the 1971 Act provides: 

‘(1) A person who without lawful excuse destroys or damages any property belonging to another intending to destroy or damage any such property or being reckless as to whether any such property would be destroyed or damaged shall be guilty of an offence. 

(2) A person who without lawful excuse destroys or damages any property, whether belonging to himself or another - (a) intending to destroy or damage any property or being reckless as to whether any property would be destroyed or damaged; and (b) intending by the destruction or damage to endanger the life of another or being reckless as to whether the life of another would be thereby endangered; shall be guilty of an offence.’ 

In R v Steer [1987] 2 All ER 833, [1988] AC 111 it was held that an offence under s 1(2) required proof that the intention or the recklessness related to life being endangered by the damage or destruction of the property not merely by the act of the defendant. In that case, the defendant had fired shots from a ·22 rifle at a bedroom window, at another window and at the front door of the house occupied by a business partner against whom he had a grudge. The House of Lords upheld the decision of this court that the charge under s 1(2) in that case was misconceived. Lord Bridge, who gave the single speech with which all the other Lords agreed, said ([1987] 2 All ER 833 at 835, [1988] AC 111 at 116–117): 

‘Of course, it is obvious that any danger to life in this case was caused by the shot from the rifle itself, not by any trifling damage done to the bedroom window or to any property in the bedroom … it seems to me impossible to read the words ‘by the damage’ as meaning ‘by the damage or by the act which caused the damage’. 

Later, Lord Bridge said ([1987] 2 All ER 833 at 836, [1988] AC 111 at 118): 

‘Counsel for the Crown put forward other examples of cases which he suggested ought to be liable to prosecution under s 1(2) of the 1971 Act, including … that of people who drop missiles from motorway bridges on passing vehicles. I believe that the criminal law provides adequate sanctions for these cases without the need to resort to s 1(2) of the 1971 Act. But, if my belief is mistaken, this would still be no reason to distort the plain meaning of that subsection.’ 

Finally, Lord Bridge answered the certified question in the following manner ([1987] 2 All ER 833 at 837, [1988] AC 111 at 119): 

‘… on the true construction of s 1(2)(b) of the Criminal Damage Act 1971 the prosecution are required to prove that the danger to life resulted from the destruction of or damage to property; it is not sufficient for the prosecution to prove that it resulted from the act of the defendant which caused the destruction or damage.’ 

But despite the binding authority and manifest logic of the decision in Steer, the words of the section have proved difficult to apply in practice and can produce some anomalous distinctions. In particular, we are told that there have been conflicting rulings in cases involving the ramming or ‘bricking’ of cars, especially police cars, a form of offending prevalent in some areas in recent times. 

Two points must be stressed. First, what has to be proved under s 1(2)(b) is not whether and how life was in fact endangered (if it was) but whether and how it was intended to be endangered or there was an obvious risk of it being endangered. 

Secondly, an issue has been argued before us as to the meaning of ‘the destruction or damage’ in s 1(2)(b). Mr. Bethel QC contended that the phrase referred to the destruction or damage actually caused. Mr. Richardson submitted the phrase referred to such destruction or damage as the defendant intended. This very point was decided by this court in R v Dudley [1989] Crim LR 57. The trial judge in that case, McCullough J, in ruling on a submission of no case, said: 

‘I cannot accept that [the words] are to be taken as referring to the destruction or damage which was in fact caused; in my view, they referred to the destruction or damage which the defendant intended to cause or to the risk of which he was reckless.’ 

This court approved the trial judge’s ruling. Staughton LJ stated that the House of Lords had not had to deal with this point in Steer. He said: 

‘It would seem to us, on a mere reading of the section, that the words ‘destruction or damage’ in s 1(2)(b) refer back to the destruction or damage which has to have been intended by the defendant in s 1(2)(a) or as to which he has to have been reckless, and that they do not refer to the destruction or damage which in fact occurred.’ 

We agree, and are reinforced in that view by the cogent commentary on Dudley by Professor Sir John Smith QC (see [1989] Crim LR 57 at 58). In our view, the true construction of s 1(2) is that the actus reus is defined in the first two lines of the subsection, while paras (a) and (b) deal with mens rea and are conjunctive in the way described by Staughton LJ. Otherwise, the gravamen of an offence involving damage by a missile would depend not on the defendant’s intention but on whether he was a good shot in seeking to carry it out. Thus, if a defendant throws a brick at the windscreen of a moving vehicle, given that he causes some damage to the vehicle, whether he is guilty under s 1(2) does not depend on whether the brick hits or misses the windscreen, but whether he intended to hit it and intended that the damage therefrom should endanger life or whether he was reckless as to that outcome. As to the dropping of stones from bridges, the effect of the statute may be thought strange. If the defendant’s intention is that the stone itself should crash through the roof of a train or motor vehicle and thereby directly injure a passenger, or if he was reckless only as to that outcome, the section would not bite. That would follow from the ratio in Steer and is no doubt why Lord Bridge made the comment he did about missiles from motorway bridges. If, however, the defendant intended or was reckless that the stone would smash the roof of the train or vehicle so that metal or wood struts from the roof would or obviously might descend upon a passenger endangering life, he would surely be guilty. This may seem to many a dismal distinction. 

We proceed to consider the two cases before us individually. 

R v Asquith, Webster and Seamans 

These appellants were convicted in the Crown Court at Burnley on 16 September 1993 of an offence under s 1(2) and each was sentenced to three years’ detention pursuant to s 53(2) of the Children and Young Persons Act 1933. The indictment originally contained three counts. Count 1 was laid under the first limb of s 1(2)(b) and alleged an intention ‘by the same damage to endanger the life of another’. Count 2, under the alternative limb of s 1(2)(b), charged the appellants with ‘being reckless as to whether the life of another would thereby be endangered’. Count 3 was a charge under s 1(1) and it was severed, so that the trial was on counts 1 and 2 only. 

Briefly, the facts were that at about 8.25 pm on 18 May 1992 the appellants pushed a coping-stone weighing 1 to 2 cwt from the parapet of a railway bridge in the Burnley area onto a two-carriage passenger train passing below. The stone landed on the first carriage, showering the passengers with glass fibre and polystyrene-type material from the roof. Had it not landed on the carriage’s rear bulkhead, the stone would have fallen into the compartment. As it was, only a corner of the stone penetrated the roof. Nobody received any physical injury, although passengers were shocked and affected for some time thereafter. 

The defence of each of the appellants involved blaming one or more of the others. Accordingly, the sole contested issue in the case of each appellant was whether he was responsible, whether alone or not, for pushing the stone over. No issue was raised as to the intention of whoever did push it. 

Unfortunately, the judge was not referred to R v Steer. In his summing up, he directed the jury as follows: 

‘If a man pushed, deliberately pushed, a coping-stone weighing about 2 cwt over a railway bridge, timing it to fall so as to strike the roof of a passing train, the very pushing, the weight, the depth of the fall, the timing, entitle you to presume that there was an intention on the part of the pusher to do the damage to the roof of the train for a start, and having regard to what a dangerous act you may think it was, you could judge an intention in the mind of the pusher to endanger the life of any passenger upon whom such a heavy object, having penetrated the roof, might well fall.’ 

Clearly, having regard to the decision in Steer, the last few words of that passage amounted to a misdirection. If the intention was that the stone itself should endanger the life of the passengers, then the ‘pusher’ would not be guilty of this offence. Had the judge, instead of the last few words he used, said ‘You could judge an intention in the mind of the pusher to endanger the life of any passengers by causing the roof to descend on such passengers following the impact of the falling stone’, he would properly have left an issue to the jury to consider. The judge also left the issue of recklessness to the jury. 

In our view, by convicting each of the appellants on count 1 after the judge’s direction, the jury must be taken to have found (a) that the appellants jointly pushed the stone over and (b) that each of them intended the stone itself to crash through the roof and endanger life. The conviction on that basis cannot be sustained. However, the jury’s finding of an intent by each appellant to endanger life by causing the stone itself to penetrate the roof must, in common sense, carry the implication that they were each reckless as to endangering life by whatever damage the stone might do when it fell. If the intention was for the stone to penetrate the roof, there was clearly an obvious risk that it might endanger life by bringing parts of the roof down into the compartment, quite apart from other obvious risks such as derailment if it fell in front of the train or struck the driver’s cab, incapacitating him or the controls. 

In these circumstances, we consider the proper course is for us to quash the conviction on count 1 but, pursuant to s 3 of the Criminal Appeal Act 1968, to substitute in each case a conviction on count 2 of ‘being reckless as to whether the life of another would be thereby endangered’. This we do. 

R v Warwick 

On 23 March 1993 in the Crown Court at Teesside, the appellant was convicted of a number of offences and was sentenced as follows. On count 1 for theft, four years’ detention in a young offender institution; on count 2 for reckless driving, 18 months’ detention concurrently; on count 3 for damaging property with intent to endanger life contrary to s 1(2) of the 1971 Act, seven years’ detention concurrently; on counts 5 and 6, two offences of occasioning actual bodily harm, three years’ detention concurrently on each; on count 7 for reckless driving, 18 months’ detention concurrently; and on count 8, for another offence of damaging property with intent to endanger life: seven years’ detention concurrently. A sentence of 12 months’ detention concurrently was also passed for an offence of escape on a separate indictment to which the appellant had pleaded guilty. Thus, he was sentenced to an overall period of seven years in a young offender institution. He appeals against conviction and sentence by leave of the single judge. 

This was a case of ramming and ‘bricking’ police cars. On 21 February 1992 a Ford Fiesta RS Turbo car was stolen from outside its owner’s home. That was count 1 on the indictment. 

About 3.30 pm the following afternoon, two police constables, Pc Tams and Pc McCabe, driving a police van, saw the stolen Fiesta parked outside the appellant’s mother’s house. They drew alongside it and stopped, intending to arrest the occupant. Both officers recognised the driver as the appellant, whom they knew. He drove off and the officers followed but lost sight of the Fiesta. About 4.20 pm two other police officers, Pc Butcher and Pc Davies, in a marked police car, saw the stolen Fiesta in another road at Teesside. The vehicle was stationary and facing away from them. As they drew near to it, a youth wearing a black balaclava emerged through its sunroof with a large brick in his hand, making as if to throw it. Pc Butcher reversed his car away from the Fiesta but it reversed towards him. The youth threw the brick at the police car but missed. The Fiesta then reversed into a driveway and emerged, accelerating forwards in the direction of the police car as if about to ram it. Pc Davies shouted a warning to Pc Butcher who swerved, hitting a bus at a road junction. Pc Davies was meanwhile radioing for assistance and recognised the driver of the Fiesta as the appellant, whom he knew. After hitting the bus, Pc Butcher drove on and the youth standing up through the Fiesta’s sunroof threw a brick at the police car. The brick smashed the rear window, showering the officers with broken glass. At that moment, Pc Butcher was accelerating up to 30 mph, the road was busy and cars were passing in both directions. Pc Butcher increased his speed, but the Fiesta rammed his vehicle so that he had great difficulty in retaining control of it. Another brick was thrown through the broken rear window, hitting Pc Davies on the head, and landing in the footwell. An ice cream van was turning into the road. Pc Butcher turned to avoid being pushed into it by the Fiesta, which was close up behind him. The Fiesta then rammed into the police car a second time, causing it to strike a glancing blow to the ice cream van. Further on, as Pc Butcher reduced his speed because of parked cars and the number of children who were about, his vehicle was rammed a third time from behind by the Fiesta, which subsequently turned off onto a side-road. 

Count 2, for reckless driving, related to the appellant’s driving of the Fiesta as already described. The prosecution contended there was a joint enterprise by the appellant and his passengers to damage the police car by throwing bricks at it and ramming it with the intention of endangering the lives of the officers. That was count 3. 

As a result of the rammings, Pc Butcher suffered whiplash injuries (count 5). Pc Davies received an injury to the back of his head which was struck by the brick (count 6). Both officers said they had been extremely frightened and concerned for their safety. 

At 4.25 pm two more police constables, Pc Cane and Pc Mitchinson, were in another marked police car near Eston, a mile or so from the earlier rammings. The stolen Fiesta came into the road where these officers were and accelerated towards their car as if to ram it. Pc Cane went into reverse and backed his car some way down the road. The Fiesta reappeared shortly afterwards out of another side-road, only 12 feet away from the police car. The officers saw that apart from the driver there was a front seat passenger wearing a balaclava and a youth in the back with a white baseball cap. The Fiesta reversed towards the police car, which reversed away. The youth with the balaclava stood up again through the sunroof and threw a large stone towards the front of the police car, hitting and damaging its bonnet (count 8). 

The Fiesta then pulled away and Pc Cane drove after it. The Fiesta reversed and the police car did likewise. The Fiesta then hit another car and moved on to the High Street, causing an oncoming vehicle to have to stop. It then crossed a footpath, drove across a recreation area where there were people and back into a network of roads (count 7, reckless driving). At 4.30 pm the first two police constables, Pc Tams and Pc McCabe, saw the Fiesta again. They followed it as it mounted the pavement, nearly hit an oncoming vehicle and travelled at an excessive speed. They kept it in view until it stopped when its path was blocked by some new bollards. The driver’s door opened; the appellant got out and ran. The officers chased on foot and were joined by Pc Cane and Pc Mitchinson. The appellant was caught but neither of the passengers was apprehended at that time. When the Fiesta was examined, a pile of large stones was found in the footwell. 

The appellant did not give evidence. His defence at trial consisted of challenging the identification evidence. No issue was raised as to what was done with the Fiesta or from it. Nor was any issue raised as to the intentions of those in the Fiesta. 

A submission was made to the trial judge that counts 3 and 8, which alleged intent to endanger life, and the alternative counts 4 and 9, which alleged recklessness as to whether life would be endangered, should not be left to the jury since s 1(2) of the 1971 Act did not apply to the facts proved by the Crown. Fortunately, the decision of the House of Lords in Steer [1987] 2 All ER 833, [1988] AC 111 was drawn to the attention of the trial judge in the present case and the point was fully argued. The judge rejected the submission. He said: 

‘I am of course bound by the case of Steer. I do find it a difficult case, but I do not think that it creates a situation which prevents these counts from going to the jury. I do not think that the dicta in it cause a problem here, because the danger to life which is alleged does arise from the damage, that is to say the broken glass which arose from the breaking of the rear windscreen in the one case clearly was a source of danger to the drivers and might have caused them to run off the road and endanger their lives thereby. The damage to the vehicle caused by the rammings does, of course, create a danger to the life of the occupants of the vehicle by reason of the infliction of that damage causing the vehicles to run off the road or to be in a dangerous position.’ 

On this appeal, Mr. Bethel has argued three grounds. He has not pursued two others:(i) that the evidence identifying the appellant was such as should not have been left to the jury; and (ii) that the judge did not sufficiently put the defence in his summing up. 

The first ground argued was that the judge was wrong to rule as he did in allowing counts 3, 4, 8 and 9 to go to the jury. It is submitted that throwing bricks at a moving car and damaging it could not constitute the offence under s 1(2) unless the intention was to craze the windscreen, thereby unsighting the driver. Showering the officers including the driver with broken glass by breaking either the windscreen or the windows was, it was submitted, incapable of endangering life. Damage caused by ramming the police car bumper to bumper was not of itself capable of endangering life. If the transmitted force of the impact pushed the vehicle into another and thereby endangered life, then, following Steer, it was the act of the appellant in his driving of the Fiesta which transmitted the force to the police car altering its course rather than any damage to the police car. If the intention in throwing the missiles was that one of them should hit a police officer then the situation would again be governed by the decision in Steer. We do not accept these arguments. If the intention was to break the windscreen or window by hurling a brick or stone, the jury would be entitled to infer that there was an intention to shower the driver with broken glass. If as a result of being so showered he were to lose control of the vehicle so that his life and that of his passengers or other road users were endangered, a jury could properly find that that danger was caused and intended to be caused by the broken glass, ie the damage to the vehicle. Clearly, as was conceded by Mr. Bethel, an intention to render the windscreen opaque, or recklessness as to its becoming so, could invoke the section. Likewise, if a defendant deliberately rams a vehicle in moving traffic, it would be open to a jury to infer an intention to disable the vehicle, for example by damaging the suspension, by damaging the steering, by buckling the bodywork onto the tyres and thereby causing a blowout. Any of these forms of damage in moving traffic could well endanger life and in our judgment it would be open to a jury, hearing evidence of deliberate ramming of a police car, to infer that the intention was to endanger life by damaging the vehicle. 

The circumstances in this case are clearly distinguishable from those in Steer. To shower the driver of a moving vehicle with broken glass or ram his vehicle in moving traffic are clearly distinguishable from merely piercing the window or door of a stationary house by discharging an air rifle. In our view, the judge’s ruling was correct. The case was properly left to the jury and it was a matter for them to decide as to whether, on the evidence they had heard, they found proved either an intention to endanger life by damage intended to be done to the police vehicle or recklessness that life might be endangered thereby. 

The second ground consists of a criticism of the judge’s summing up on this issue. Mr Bethel contended that the judge did not direct the jury in accordance with the decision in Steer. Again, we cannot agree. What the judge said was: 

‘… both counts require this: that the danger to life or the recklessness as to whether life is endangered must arise from the damage that is caused, and, say the prosecution, that is the position here because so far as count 3 and count 8 are concerned, the shattering of the rear windscreen, to take one instance, is damage from which the danger to life may flow. Similarly, so far as the ramming is concerned, the damage which the ramming causes does lead to the risk to life of which the counts complain. So that more than a general intention to endanger life or a general recklessness as to whether life would be endangered is required: the danger to life must arise from the actual damage. In this case and these circumstances, it is a matter for you, but you may think that the instance of the rear windscreen makes it clear that the risk arises from that, but that is a matter for you.’ 

In our view, that passage faithfully followed the ratio in Steer. 

The third and remaining ground argued by Mr. Bethel was duplicity, although again, as the argument proceeded, it focused ultimately upon the judge’s directions. Mr Bethel submits that throwing stones and ramming are quite different acts. Yet there were not separate counts in respect of each. Clearly, this argument cannot be raised in respect of count 8 because the only damage relied upon in regard to the car driven by Pc Cane was that caused by the large stone thrown at it, thereby denting the bonnet. There is no duplicity there. However, count 3 comprised what was done to the police car driven by Pc Butcher. That car sustained a smashed rear window and was rammed three times, one of the rammings causing it to collide with an ice cream van. Accordingly, Mr. Bethel submits that count 3 is bad for duplicity. Alternatively, and this was the way he developed his argument most strongly, the judge ought to have given in relation to count 3 a direction in accordance with the decision in R v Brown (Kevin)(1983) 79 Cr App R 115. That was a fraud case in which the indictment alleged that a number of misleading statements had been made. They were set out in five particulars. This court held that the jury should have been directed that, although any one of the particulars would suffice, it would only do so if all the jury agreed that that particular statement had been made and acted upon. It would not do for some jurors to find one statement had been made and the rest of the jury to find that another had. Here, Mr Bethel submits that the jury should have been told in regard to count 3 that it would not do if some of the jury based their verdict on the throwing of the brick through the rear window, whereas others based it upon the ramming. 

However, in R v Mitchell [1994] Crim LR 66 and R v More (1987) 86 Cr App R 234 it was made clear that what may for conciseness be described as a ‘Brown direction’, will need to be given only in comparatively rare cases. In More, Hodgson J, giving the judgment of this court, said (at 244): 

‘It seems to us, however, that it will only be necessary to give a direction on the lines set out in Brown in the comparatively rare cases where it emerges at some stage in the course of the trial, or as the result of a question asked by the jury, that there is a risk of a disagreement between the members of the jury as to whether a particular ingredient of the offence has been proved … in our judgment, it is important that the scope of the ruling in Brown should not be exaggerated …’ 

In the same case, in the House of Lords, Lord Ackner said ([1987] 3 All ER 825 at 829, [1987] 1 WLR 1578 at 1584): 

‘Clearly each ingredient of an offence must be proved to the satisfaction of each and every member of the jury (subject to the majority direction). It is equally essential that a jury be directed in a manner that is easily comprehensible and devoid of unnecessary complications. Whether or not a particular direction adequately expresses to the jury the obligation of the prosecution to prove to the jury’s satisfaction each ingredient of the offence must depend essentially on the precise nature of the charge, the nature of the prosecution’s case and the defence and what are the live issues at the conclusion of the evidence.’ 

Here, the prosecution’s case was that the appellant and his companions were acting in concert over a short period of time to damage Pc Butcher’s police car with the intention of endangering life by the damage they were intending to do. That was a single course of conduct of which hurling missiles and ramming were the methods used. The defence had nothing to do with distinguishing one of these methods from the other. It was simply to challenge proof of identity. At the end of the case, therefore, although the prosecution had to prove all the ingredients necessary, the issue for the jury was whether the appellant was proved to have been the driver of the car. In these circumstances, we consider that it would have involved unnecessarily complicating the directions to the jury and making them less easily comprehensible to draw fine distinctions between the different methods adopted by those in the Fiesta when the only issue was whether the appellant was one of those. We therefore reject this ground of appeal and, no others being pursued, this appeal against conviction must be dismissed. 

We now need to hear any submissions anyone wishes to make about sentence. [Counsel addressed the court on that matter and the court continued:] Mr. Bethel has submitted in regard to sentence that this court ought to review and reduce the sentence of seven years which was imposed in respect of the offences of criminal damage under s 1(2) of the 1971 Act. He relies upon the fact that the appellant was only 18 years old, and the fact that the damage to the police cars was in one case only to the extent (as he puts it) of £1,500, and in the other only to the extent of £250. 

We do not consider that those are the most important factors in this case. What was described in the judgment just delivered as the conduct of the appellant and his colleagues was absolutely outrageous behaviour - behaviour which the jury rightly concluded involved endangering life. It is conduct which, we are told, was prevalent in the area at the time that this offence came to trial. 

In our judgment, a substantial sentence which involved not only punishment for what was done, but also a deterrent element to deter other youths who might think that this kind of conduct is an amusing way of spending their spare time should be incorporated. In our view, the sentence must stand. We are encouraged to hear that following the sentence which was passed by the judge, the form of conduct which has been described seems to have abated in frequency in the area where this case was tried. 

We wish to stress that anyone who considers that pelting a police car with bricks, or seeking to ram a police car, is something which will be treated on the basis merely of what minor damage may be done, must realise that the likelihood is that he will go to prison for a long time. This kind of conduct cannot be entertained and cannot be regarded as acceptable on our roads. It is not conduct which this court could possibly overlook or treat in any other way than by upholding the substantial sentence which the judge imposed here.
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