[image: image1.png]



www.crimeline.info
Power to require specimens of breath at roadside or at hospital etc
CPS Guidance regarding disclosure in Intoximeter EC/IR cases

Detention of persons affected by alcohol or a drug
CPS Drink Driving Offences

Blackstone’s: Chapter 17 - Drinking or Drug-taking and Driving

Home Office: Breath screening devices guide

Code of Practice for Preliminary Impairment Tests
Road Traffic Act 1988
Section 154 of the Serious Organised Crime and Police Act 2005 amended section 6D (Arrest), section 7 (Provision of specimens for analysis), section 8 (Choice of specimens of breath), section 9 (Protection for hospital patients) and section 10 (Detention of persons affected by alcohol or a drug) of the Road Traffic Act 1988. The amendments permit police to carry out an evidential breath test not only at a police station, but also at a hospital, or at or near a place (such as the roadside) where a preliminary breath test has been administered. The results of the evidential breath test will be admissible as evidence in court. Previously an evidential breath test could only be administered at a police station.

The preliminary test will continue to be available under section 6A (Power to administer preliminary tests) for the police to screen suspects. The option of taking a person to a police station for an evidential test remains.

In the event of a positive result or a refusal, or if the police officer believes the equipment not to be working properly, the person may be arrested and taken to a police station. If a person is unable to provide breath he may be required to provide a specimen of blood or urine, which must be taken at a police station. If the breath reading is no more than 50 microgrammes of alcohol per 100 millilitres of breath, the person who provided it may ask for it to be replaced by a specimen of blood or urine which must be taken at a police station.

Although the police may complete the evidential breath testing procedure satisfactorily at the roadside they may need in some circumstances to arrest the person and detain him at a police station until he is fit to drive. The section amended section 10 of the Road Traffic Act 1988 so as to provide that a person may be detained at a police station if a constable has reasonable grounds for believing that, were that person then driving or attempting to drive a mechanically propelled vehicle on a road, he would commit an offence under section 4 or section 5 of that Act. 

The amendments will permit police to carry out an evidential breath test not only at a police station, but also at a hospital, or at or near a place (such as the roadside) where a preliminary breath test has been administered. The results of the evidential breath test will be admissible as evidence in court. Under the previous law an evidential breath test could only be administered at a police station.

Serious Organised Crime and Police Act 2005 (Commencement No. 1, Transitional and Transitory Provisions (SI 2005 No. 1521 (C. 66))) Order 2005 Provisions came into force on 1st July 2005: paragraph (u) sections 150 to 155 (vehicle registration and insurance and road traffic offences).

The power to arrest under the Road Traffic Act 1988, section 4(6) and the power to enter under section 4(7) have been repealed by Serious Organised Crime and Police Act 2005: Schedule 7 Powers of Arrest: supplementary: Specific repeals:- 

Paragraph 27

(1) The Road Traffic Act 1988 is amended as follows.

(2) In section 4 (driving etc. under influence of drink or drugs), omit subsections (6) to (8).

(3) In section 163 of the Road Traffic Act 1988 (power of police to stop vehicles), omit subsection (4).

(4) The repeal of section 4(8) extends also to Scotland.

Paragraph 58 In section 17 of the Police and Criminal Evidence Act 1984 (entry for purpose of arrest etc.), in subsection (1)- (a) for paragraph (c)(iiia) substitute- 

"(iiia) section 4 (driving etc. when under influence of drink or drugs) or section 163 (failure to stop when required to do so by constable in uniform) of the Road Traffic Act 1988;

(iiib) section 27 of the Transport and Works Act 1992 (which relates to offences involving drink or drugs);"

Schedule 7 Railways and Transport Safety Act 2003 amended the Road Traffic Act 1988 (c. 52)(testing for drink or drugs) by substituting a new section 6 - section 6A - section 6E.

Section 154 Serious Organised Crime and Police Act 2005 amended Road Traffic Act 1988:-

Section 6D (Arrest);

Section 7 (Provision of specimens for analysis);

Section 8 (Choice of specimens of breath); 

Section 9 (Protection for hospital patients); and 

Section 10 (Detention of persons affected by alcohol or a drug) of the Road Traffic Act 1988.

Director of Public Prosecutions v Karamouzis [2006] EWHC 2634 (Admin) (10 October 2006)
“…. since July 2005, a section 7 roadside test on an approved device. This has the advantage that if it is carried out and there is no reason to believe the reading was unreliable, there is no need, and arguably no power, to take the suspect to the police station for further tests. There may, of course, be cases where some other offence is in play justifying arrest, but that is not the position here.”

Chief Constable of Cleveland Police v McGrogan [2002] EWCA Civ 86 Paragraph 35: The critical issue in the instant case is whether or not the claimant’s detention from about 13.50 on 5 April 1998 onwards was lawful. After a discussion of the relevant authorities, the judge dealt with the test he should apply in the following paragraph of his judgment. I have highlighted the words which, in my judgment, are of particular importance. 

“The use of words such as “imminent” “threatened” and “about to be committed” seem to imply an immediacy of time and proximity of place which is not entirely satisfactory where the person has been detained in a police station. However I believe that the power to detain to prevent a further breach of the peace is limited to circumstances where there is a real (rather than fanciful) apprehension based on all the circumstances that if released the prisoner will commit or renew his breach of the peace within a short time. Continued detention cannot be justified on the ground that sooner or later the prisoner if released is likely to breach the peace because otherwise in the context of a stormy domestic relationship (such as this case) it is almost inevitable that further breaches of the peace will occur when the parties eventually meet.”

Paragraph 36: For the appellant, Mr. James Guthrie QC did not quarrel with the manner in which the judge formulated the test in this paragraph. Nor do I. To the contrary, I regard it as a clear and straightforward test, which is readily understood and can be easily applied. I would only add to it two conditions (clearly implicit in the judge’s formulation but needing, perhaps, to be spelled out) namely: 

(1) that the officer making the decision for continued detention must have an honest belief that further detention is necessary in order to prevent a breach of the peace and 

(2) that there must be, objectively, reasonable grounds for that belief.

NB: This case may have a wider application when interpreting PACE in relation to detaining people in custody after breathalyser procedure where there is no reason to believe the detained person will commit a further offence.

Sneyd v Director of Public Prosecutions [2006] EWHC 560 (Admin) (24 February 2006) Where a constable does not suspect that the defendant had committed or was committing an offence prior to requiring a preliminary specimen of breath, paragraphs 10 and 11 of Code C are not engaged and the constable is not required to administer a caution.

Zafar v Director of Public Prosecutions [2004] EWHC 2468 (QB) (01 November 2004) This appeal raised the question of what is meant by the word “breath” in that section as the case stated by the Crown Court for this court is: “Is the meaning of the word “breath” in section 5 of the Road Traffic Act 1988 and section 15 (2) of the Road Traffic Offenders Act 1988 to be confined to deep lung air only, or does it include all of that which is exhaled?”

“The appellant suffers from heartburn and may have had reflux at the material time and the Intoxemeter cannot always be relied on to recognise mouth alcohol”.

Held: “I would answer the question raised in the Case Stated:- “Is the meaning of the word “breath” in section 5 of the Road Traffic Act 1988 and section 15(2) of the Road Traffic Offenders Act 1988 to be confined to deep lung air only, or does it include all of that which is exhaled?” with the word ‘no’.”
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