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Witness Intimidation
Protocol for tackling witness intimidation from prisons
CPS Witness Intimidation.

CPS Re-trial Following a Tainted Acquittal

Home Office Circular 58/2003 Implementation of "Speaking Up For Justice" 

Home Office Action for Justice (Implementing the speaking up for justice report on Vulnerable or Intimidated Witnesses in the Criminal Justice System in England and Wales)

The Home Office document ‘Speaking Up for Justice’ defines intimidation as follows: 

‘Witness intimidation may involve threats to harm someone, acts to harm them, physical and financial harm, and acts and threats against a third party (such as a relative of the witness), with the purpose of deterring the witness from reporting the crime in the first instance or deterring them from giving evidence in court.’

Section 51 of the Criminal Justice and Public Order Act 1994 makes it an offence to intimidate, harm or threaten any person involved in the investigation of an offence, or a witness or juror, or a potential witness or juror (relating to criminal matters). 

Section 39 and section 40 of The Criminal Justice and Police Act 2001 created two new offences, which provide protection for witnesses in any relevant (non-criminal) proceedings, from intimidation, harm or threats.

Criminal Justice and Public Order Act 1994Section 51 as amended by section 39 and section 40 Criminal Justice and Police Act 2001 Intimidation, etc., of witnesses, jurors and others and Section 41 Criminal Justice and Police Act 2001 extends the provision under section 51 CJPOA 1994 under which it is a criminal offence to intimidate a witness in the course of an investigation, or to harm or threaten to harm a witness after the trial has ended by creating an offence of witness intimidation in relation to civil proceedings.

Section 54 Criminal Procedure and Investigations Act 1996 Acquittals tainted by intimidation etc. provides that where 
(a) a person has been acquitted of an offence, and
(b) a person has been convicted of an administration of justice offence involving interference with or intimidation of a juror or a witness (or potential witness) in any proceedings which led to the acquittal the acquittal should be quashed and a re-trial to be held, but only if the court certifies that there is a real possibility that, but for the intimidation, the person would not have been acquitted, and that it is not contrary to the interests of justice for there to be a re-trial.

Criminal Justice Act 2003 Schedule 36 Part 4 paragraph 64 Trials on Indictment Without A Jury inserts in section 51(10)(b) Criminal Justice and Public Order Act 1994 (intimidation of witnesses, jurors and others) after "finding" there is inserted "otherwise than in circumstances where the proceedings are continued without a jury".

Certification of tainted acquittal

The certification by either a Magistrates Court or Crown Court, shall be made at any time following conviction but no later than immediately after the court sentences or otherwise deals with the convicted person.

A prosecutor in the Magistrates' Court or Counsel in the Crown Court should therefore at this time be in a position to remind the court of its powers and to otherwise assist with information in relation to the original case. This should include the name and address of the original prosecutor and of the acquitted defendant.

Timing
Once the court has “certified” in accordance with Section 54(2) of the Act, the prosecution may apply for the acquittal to be quashed. Applications must be made within 28 days of expiry of the period allowed for giving notice of appeal or for the determination of an appeal in respect of the administration of justice offence.

Re-Trial Following A Tainted Acquittal
An application to quash an acquittal may only be made when: 

· a person has been convicted of an “Administration of Justice” offence involving the interference or intimidation of a witness or juror; 

· the court before which that person was convicted, “certifies” in accordance with Section 54(2) of the Criminal Procedures and Investigations Act 1996 (The Act) that there is a real possibility that the acquittal resulted from the interference or intimidation, and 

· that it would not because of the lapse of time or for any other reason, be contrary to the interests of justice to take proceedings against the acquitted person for the offence of which s/he was acquitted. (Archbold 4 - 128a). 

“Administration of Justice” offences for these purposes are: 

· the offence of perverting the course of justice; (Archbold 28 - 1) 

· the offence of intimidation of witnesses, jurors or others, under Section 51(1) of the Criminal Justice and Public Order Act 1994; (Archbold 28 - 142) 

· an offence of aiding, abetting, counselling, procuring, suborning or inciting another person to commit an offence under Section 1 of the Perjury Act 1911; (Archbold 28 - 152).

Application is made to the High Court 
A prosecutor makes an application for an order quashing an acquittal to the High Court, by way of an originating motion that shall be issued out of the Crown Office. The application shall be accompanied by; 

· an affidavit that addresses the conditions set out in Section 54 of the Act 

· a copy of any relevant record of court proceedings which the prosecutor wishes to place before the single judge, and 

· a copy of the certification under Section 54(2) of the Act. 

As to the procedure for obtaining the quashing of an acquittal under Section 54(3) see Civil Procedures Rules 1998 (S.1. 1998 No. 3132), Schedule 1 RSC. ORD 

Reference should also be made to Criminal Procedure Rules Part 40 Strict time limits apply in relation to the application to the High Court which are imposed by; Order 116 (Statutory Instrument 1998 No. 1898) of the Rules of the Supreme Court 1965)

Special measures for intimidated witnesses
Section 17 of the Youth Justice and Criminal Evidence Act 1999 concerns witnesses eligible for assistance in criminal proceedings on grounds of fear or distress of testifying. Intimidated witnesses may be eligible for certain special measures defined under the Youth Justice and Criminal Evidence Act 1999.

Witness intimidation sentences
CPS sentencing Threatening or Intimidating Witness or Witness Revenge.

Sharpe, R v [2009] EWCA Crim 2774 Appeal against sentence of two years imprisonment dismissed.

In R v MacDonald [2008] EWCA Crim 707. In that case the defendant who was aged 23 had been convicted of affray following a trial in the Crown Court and was sentenced to 12 months' imprisonment. About 2 months after his release from prison, he came across a witness in the case in a supermarket. The witness was shopping with his two teenage sons, one of whom was approached by the defendant who said: "You're part of the Avery family." The defendant then spotted the victim and threatened him, saying he was going to have him outside and was going to kill him. A person who was with the defendant tried to intervene and the witness continued shopping. However the defendant found him again, repeated his threat and then punched him in the head. The victim made a victim impact statement indicating that the incident had made a profound impression on him and that there were long-lasting effects. The defendant was sentenced to 4 years' imprisonment. Held: After stating that the maximum sentence of this offence was 5 years, this court considered that an appropriate starting point in that case would have been 4 years. That should then have been reduced by one-third for the defendant to plead guilty leading to a sentence of two-and-a-half years. The sentence was quashed and reduced to that figure.
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