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Aggravated burglary
CPS: Theft Acts, incorporating the Charging Standard

Theft Act 1968
Aggravated burglary is an offence contrary to Section 10 of the Theft Act 1968 which provides: 

(1) A person is guilty of aggravated burglary if he commits any burglary and at the time has with him any firearm or imitation firearm, any weapon of offence, or any explosive; and for this purpose - 

(a) "firearm" includes an airgun or air pistol, and "imitation firearm" means anything which has the appearance of being a firearm, whether capable of being discharged or not; and 

(b) "weapon of offence" means any article made or adapted for use for causing injury to or incapacitating a person, or intended by the person having it with him for such use; and 

(c) "explosive" means any article manufactured for the purpose of producing a practical effect by explosion, or intended by the person having it with him for that purpose. 

(2) A person guilty of aggravated burglary shall on conviction on indictment be liable to imprisonment for life. 

It is important to understand the difference between the offence of a burglary charged under Section 9(1)(a) and a burglary charged under section 9(1)(b) Theft Act 1968.

Burglary is an offence contrary to Section 9 of the Theft Act 1968. Section 9 creates two offences:

Section 9(1)(a): A person is guilty of burglary if he enters any building or part of a building as a trespasser with the intention of stealing, inflicting GBH or causing unlawful damage therein. Note: there is no requirement that the person actually commits any of the specified offences, only that he intended to do so at the point of entry.

Section 9(1)(b): A person is guilty of burglary if having entered any building or part of a building as a trespasser he steals or attempts to steal anything in the building or that part of it, or inflicts or attempts to inflict on any person therein any grievous bodily harm.

Note: There is no requirement that the person intended to commit any of the specified offences at the point of entry, but he must commit or attempt to commit one of the specified offences.

The time at which the defendant ‘had with him’ the weapon of offence is critical (see Klass, R v. [1997] EWCA Crim 3072).

For the offence of aggravated burglary under section 9(1)(a) to be made out it must be proved that the Defendant ‘had with him’ a weapon of offence at the time he entered the building or part of the building as a trespasser and with intent to commit any such offence of:

· stealing anything in the building or part of a building in question, or

· of inflicting on any person therein any grievous bodily harm, or

· of doing unlawful damage to the building or anything therein,

For an offence of burglary charged under section 9(1)(b) to be made out it must be proved that the Defendant having entered the building or part of the building as a trespasser ‘had with him’ the weapon of offence at the time of stealing or attempt to steal or inflicted grievous bodily harm or attempt to inflict grievous bodily harm. (see R. v 0'Leary (1986) 82 Cr. App. R 341)

In Klass, R v. [1997] EWCA Crim 3072 (27th November, 1997) a case of aggravated Burglary raised only one question of law: “can the offence of aggravated burglary be committed if the weapon is not being carried by the burglar or one of the burglars who enters the building”? The court said:
 "We turn to the question which we posed. Let us assume that there is only one weapon and that that weapon is with the person on the outside. That person commits a burglary (the words used in section 10) if he is aiding and abetting the burglary being committed by the person effecting entry. A strict interpretation of section 10 would therefore lead to the conclusion that both could be convicted of aggravated burglary. However, the gravamen of this offence is entry into the building with a weapon. The purpose of the section is to deter people from taking weapons into buildings whilst committing burglary. The fact that a getaway driver has a weapon with him in the car would not, in our judgment, be sufficient to turn an offence of burglary into one of aggravated burglary." 
See also: Independent Law Report R v Klass 17 December 1997
Assistance as to the meaning of the words "had with him" can be found in the decision of R v Kelt (1977) 65 Cr App R 74. In the offence of aggravated burglary, the words will normally mean "carrying" (see page 78).

In R V Stones [1989] 1 WLR 156 the court said:

"It is not necessary to prove the intention to use the [weapon] to cause injury etc. during the course of the burglary.. . . The mischief at which the section is clearly aimed is that if a burglar has a weapon which he intends to use to injure some person unconnected with the premises burgled he may nevertheless be tempted to use it if challenged during the course of the burglary and put under sufficient pressure."

Sentencing
CPS Sentencing: Aggravated Burglary
Ellis, R v [2009] EWCA Crim 173 (03 February 2009) E pleaded guilty to an offence of aggravated burglary and agreed that one other offence of burglary was to be taken into consideration, sentence seven years' imprisonment reduced to six years on appeal.

Sentencing guidelines for youths
Sentencing guidelines for youths The Youth Court Bench Book published in 2001 did not contain any youth sentencing guidelines. This was clearly of concern to all youth magistrates and this was reflected in the recent survey conducted about the contents of this updated edition. Youth Court Bench Book (March 2005, the second edition)
Feedback has also shown that the sentencing matrix and offence seriousness indicator table were highly valued as tools to assist magistrates when determining the seriousness of an offence and the appropriate sentence, especially in light of the range of sentences available and the age range of offenders appearing.

 Seriousness Indicator
· Aggravated burglary of a dwelling (Grave Crime) - High

· Aggravated burglary of non dwelling - High

A definitive guideline on the sentencing of young offenders has been issued by the Sentencing Guidelines Council.
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