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Football banning orders
Football (Disorder) (Amendment) Act 2002
Football (Disorder) Act 2000
Football (Offences and Disorder) Act 1999
Football Spectators Act 1989
Schedule 3 Violent Crime Reduction Act 2006: Football banning orders and football-related consequential amendments.
CPS Guidance to Prosecutors and Managers - Football Related Offences

There are three routes for asking the courts to impose a football banning order:

· When the police have evidence that an individual has previously caused or been involved in violence or disorder and continues to pose a threat they can ask a magistrate’s court to impose a football banning order on the basis of an array of evidence (e.g. video recordings gathered at home or abroad, overseas convictions for violence or disorder, police intelligence reports, etc). 

· When someone has been convicted of a football related offence (that can be almost any criminal offence connected with football, committed in any location, 24 hours either side of a match), the law requires that the court imposes a banning order if it is satisfied that an order will help to prevent further football-related violence or disorder. 

· During a control period – which starts five days before an overseas match or tournament and lasts until the event has finished – the police can intercept and prevent from travelling an individual (not already subject to a banning order) when they have evidence that the person has previously been involved in violence or disorder and grounds for suspecting that the individual continues to pose a risk. Any individual so intercepted must face banning order court proceedings within 24 hours. 

Banning orders
Section 14 Main definitions: provides definitions of "Regulated Football Matches", i.e. matches to which the measures proposed in the Act are relevant; "banning order"; and the "control period", i.e. the period of five days before a regulated football match or external tournament played outside England and Wales

Section 14A Banning orders made on conviction of an offence sets out the arrangements under which a court may impose a banning order on an individual convicted of a football related offence as defined in the Schedule of Relevant Offences.

Section 14B Banning orders made on a complaint empowers the police to apply to a magistrates' court by complaint for the imposition of a banning order on an individual. The court must make such an order if it is shown that the person has previously caused or contributed to any violence or disorder in the UK or elsewhere (not necessarily associated with football) and if it is satisfied that there are reasonable grounds for believing that a banning order would help prevent football related violence or disorder in England and Wales or elsewhere. The court may take into account evidence from before the date when this part of the Act comes into force. 

Section 14C Banning orders: supplementary defines "violence" and provides examples of behaviour constituting "disorder". It also sets out matters which the court may take into account in deciding whether or not to impose a banning order. This includes overseas court or tribunal decisions; deportation or exclusion from a country outside the UK; removal or exclusion from football grounds in the United Kingdom or elsewhere; and conduct recorded on video or other means. 

Section 14D Banning orders made on a complaint: appeals] sets out the appeals procedure in respect of banning orders imposed on persons made subject to an order made on an application under section 14B. 

Section 14E Banning orders: general makes reporting to a specific police station and (unless there are exceptional circumstances) surrender of passport mandatory conditions of a banning order. The condition of passport surrender will apply on the occasions when the individual is required by the enforcing authority under the Act (the Football Banning Orders Authority) to report to a police station during the control periods associated with regulated matches played outside the UK. 

Section 14F Period of banning orders sets out the minimum and maximum period of a banning order made as a result of a conviction leading to imprisonment for a football related offence (between 6 and 10 years), an order made as a result of a conviction for such an offence for which imprisonment was not imposed (between 3 and 5 years), and an order made other than on conviction of a football related offence (between 2 and 3 years). 

Section 14G Additional requirements of orders confers a discretionary power on the court to impose additional requirements when imposing a banning order. 

Section 14H. Termination of orders sets out the arrangements for seeking termination of an order. 

Section 14J Offences sets out the penalty for breach of any requirement of or under an order.

Prosecution Appeals
Boggild & Ors, R. v [2011] EWCA Crim 1928 This was an application for leave to appeal brought by the prosecution under section 14A(5A) of the Football Spectators Act 1989. The contention made by the Crown was that the judge was wrong not to make a football banning order following the conviction of seven defendants for an affray which was committed in the aftermath of a football match. Appeal dismissed.

Director of Public Prosecutions v Beaumont & Anor [2008] EWHC 523 (Admin) The respondents pleaded guilty to an offence under section 5 of the Public Order Act 1986. They were fined and made the subject of a football banning order for 3 years. They appealed against the football banning order to the Crown Court. The crown court allowed the appeal, holding that there was no power in the circumstances of the case to make a football banning order. The Director of Public Prosecutions appealed by way of case stated against that decision.

Case law
Gough and Smith v Chief Constable of Derbyshire [2002] EWCA Civ 351
79.The starting point is that a banning order will normally be made because the past conduct of the individual concerned gives rise to the likelihood that he will get involved in violence or disorder if he goes to certain domestic matches. We are satisfied that the evidence justifies the conclusion that if such a person chooses to go to a prescribed overseas match, it is just as likely, if not more likely that he will get involved in violence or disorder. Superintendent Wright explained that, in the case of international matches, those who are prominent in scenes of disorder at domestic matches ‘are still very prominent around any seat of disorder’, but that, in addition, those who would not indulge in disorderly behaviour at home become, often fuelled by drink, ‘involved in the national spirit of disorder’. Thus there is justification for a scheme that is designed to ensure that those subject to banning orders are prevented from attending prescribed overseas matches.

80.The manner in which the scheme sets out to achieve this is first to identify those overseas matches which the individual subject to the banning order might wish to attend. Restrictions are then imposed which prevent that person from leaving the country during the periods of such matches unless he first obtains permission. In order to obtain permission he must satisfy the FBOA that the reason that he wishes to go abroad is not in order to attend the prescribed match or matches. The critical issue is whether the restrictions involved in this scheme are the minimum necessary if its object is to be achieved and, even then, whether they are proportionate to the evil that they seek to avoid. Mr Thompson submitted that they were not, but that the 1989 Act was a classic example of ‘legislative overkill’- cf R v A [2001] 2 WLR 1546 at paragraph 43 per Lord Steyn.

Gough & Smith v Chief Constable of Derbyshire [2001] EWHC Admin 554 The Divisional Court considered whether football banning orders under Section 14A of the Football Spectators Act 1989 were a penalty. Section 14A provided for the making of an order where a person was convicted of a relevant offence. Section 14B made further provision for a Chief Officer of Police to apply for such an order where a person had at any time "caused or contributed to any violence or disorder in the United Kingdom or elsewhere". There was no requirement that a conviction should precede the making of an order under Section 14B. In his judgment, Laws LJ at paragraph 42(2) said: 

"The order is not made as part of the process of distributive criminal justice. Under Section 14B there is no requirement of a criminal conviction, so that the starting point in Welch v United Kingdom 20 EHRR 247 is not met. In Section 14A, the existence of a relevant conviction is in my judgment no more than a gateway criterion for the making of the order, equivalent to the provision in Section 14B(4)(a) when no conviction is involved."

Laws LJ went on to point to the fact that Section 14A(4)(a) provided that a football banning order could only be made "in addition" to a sentence thereby contrasting the banning order with the sentence. That is to an extent mirrored in the 2000 Act, which provides for an appeal against a disqualification order under Section 28 "as if it were a sentence imposed following conviction". The conclusions of Laws LJ in this regard were specifically endorsed on appeal by the Court of Appeal (see Gough and Smith v Chief Constable of Derbyshire [2002] EWCA Civ 351 (20th March, 2002), [2002] 3 WLR 289 at paragraph 89).

Newman v Commissioner of the Police of the Metropolis [2009] EWHC 1642 (Admin) (25 March 2009)This was an appeal by way of case stated in respect of rulings made in the course of an application by the Metropolitan Police Commissioner for a football banning order under section 14B of the Football Spectators Act 1989, as amended, against the appellant and a number of other individuals. An application may be made under section 14B for a banning order in respect of persons who have "at any time caused or contributed to any violence or disorder in the United Kingdom or elsewhere”. The ruling under challenge related to two items of evidence that the Commissioner sought to adduce in support of the application, namely (i) a witness statement by a police officer (ii) compilation disc of CCTV footage. Held: the approach adopted by the justices in this case was correct. They were entitled to decide as they did that it would not be unfair to admit the statements of the police officer or the compilation disc. In ruling as they did they made no error of law, and they reached a decision that was reasonably open to them in the circumstances.

Arbery & Anor, R. v [2008] EWCA Crim 702 (19 March 2008) The complainants were made the subject of a Football Banning Order following conviction for violent disorder. Both complainants had been travelling home from a football match when violence broke out following a racial slur. On appeal the court held that the incident had been wholly unrelated to football, save for the fact that both sides had an obvious interest in the sport on that day. Accordingly a football banning order was not appropriate.

White, R (on the application of) v Crown Court At Blackfriars [2008] EWHC 510 (Admin) An interesting case as to whether the court ought to impose a football banning order. The claimant's case was "...that in a moment of madness the claimant opted to do an act that was extraordinary for him. He acted in a way that he has not done before or since and there is no reason to suppose that he might engage in such activity again. It is submitted that the court failed to assess his own conduct and personal circumstances in imposing the order and wrongly based its decision on the general deterrence such an order would have. The imposition of the order in the circumstances of this case, just because of the claimant's conviction for an isolated act of violence, is said to be disproportionate." Held: (1) As a starting point, a banning order should only be imposed where there are strong grounds for concluding that the individual subject of the order has a propensity for taking part in football hooliganism. (2) The court was entitled to take into account and to give great weight to deterrence. That approach is plainly permitted by the wording of Section 14A(2) and is in line with the legislative policy. There are clear benefits in it being widely known that a person who assaults an official at a football match is liable to be made the subject of a football banning order even if the incident was, for that person, an isolated one. (3) In the instant case the parties, through inaction on the part of the solicitor was out of time to appeal by way of case stated, accordingly counsel advised Judicial Review. The court should be slow to entertain an application for Judicial Review as an alternative to an appeal by way of case stated just because the time limit for an appeal has been missed, even if the fault lies with the claimant's solicitors rather than with the claimant personally. There may be cases where judicial review is nonetheless appropriate, in particular to avoid a serious injustice.

M was made the subject of a Football Banning Order following his conviction for violent disorder. Both M and the complainants had been travelling home from a football match when violence broke out following a racial slur. On appeal the court held that the incident had been wholly unrelated to football, save for the fact that both sides had an obvious interest in the sport on that day. Accordingly a football banning order was not appropriate. Giving the judgment of the court on that occasion, the Recorder of Chester said: 

"We have had our attention drawn in particular to the case of R v Gregory Elliot [2007] EWCA Crim 1002 in this court and in fact the judgment given by Stanley Burnton J. We have had our attention specifically directed to page 13, paragraphs 14 and 15 of that judgment: 

'Did the offences committed in the present case relate to the match? Clearly, the presence of the applicants in London and indeed at Leicester Square related to the match. But it is not their presence, or their allegiance, which is the touchstone of the declaration, it is the relationship between the offence and the match. 

Here, the offences were sparked by the presence of a group of football supporters in London. The spark, however, had nothing to do with the match itself on the facts as found by the judge. The violence took place, not because of anything that had happened at the football match, or between supporters but because of disparaging remarks made to a lady who had nothing to do with the football match and remarks which had nothing to do with the football match. In those circumstances, we do not consider that, in this case, the statutory requirement was satisfied.'

We are bound to say that our view is that that case is indistinguishable from the circumstances of the present case."

Arbery & Anor, R. v [2008] EWCA Crim 702 (19 March 2008)
Para 12: In November last year, this court heard an appeal by Craig Mabee, who had been involved in the very same disturbance, and quashed the banning order imposed on him. It did so on the grounds that the violence in this case did not relate to either of the matches in question and that therefore the Recorder had no jurisdiction to impose such an order. Giving the judgment of the court on that occasion, the Recorder of Chester said:…..

Para 14: In our view the same result must follow in the present case since these two applicants were engaged in the self same outbreak of violence.

Parkes, R. v [2010] EWCA Crim 2803
Brown v Inner London Crown Court [2003] EWHC 3194 (Admin)
Lilley v Director Of Public Prosecutions [2001] EWCA Civ 1817
