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Parole Board Oral Hearings
Justice Practice guidance for oral hearings.

Justice (21 March 2011) Parole Board Rules 2004 (as amended by the Parole Board (amendment) Rules 2009)

PSO4700 - Annex A Parole Board Rules 2004. 
Following the Court of Appeal judgment in the case of R Osborn & Booth [2010] EWCA Civ 1409, the Parole Board issued the following practice guidance on the consideration of the necessity of or suitability for oral hearings to assist both members in making their decisions and Parole Board users in making their requests for oral hearings.

There is no entitlement by right to an oral hearing before the Parole Board for any other case than life or indeterminate sentenced prisoners who are assessed as not unsuitable for release, or life or indeterminate sentenced prisoners at first review following recall. For all other cases, the Parole Board may decide of its own volition that a case requires consideration by an oral panel, or may consider an offenders request for an oral hearing. Further detail on the various Rules or policies that apply in relation to oral hearings for each type of case dealt with by the Parole Board can be found in the guidance. Practice guidance for oral hearings
DM v Secretary of State for Justice [2011] EWCA Civ 522 This was an appeal by the Secretary of State for Justice from the judgment of Bean J allowing the Respondent's claim for Judicial Review of the refusal by the Category A Review Team to convene an oral hearing before the Secretary of State for Justice’s re-categorisation decision on the 26th November, 2009 and quashing the decision thus made. Held: the Judge erred in law in ruling that procedural fairness required CART to convene an oral hearing before the Secretary of State for Justice's 26th November decision refusing re-categorisation. I take some comfort from the consideration that this Court is in as good a position to decide the question in issue as was the Judge. Appeal allowed.

28"the common law duty of procedural fairness will some times require CART to convene an oral hearing when considering whether or not to downgrade a Category A prisoner. .......it is for the court to decide what fairness requires, so that the issue on judicial review is whether the refusal of an oral hearing was wrong; not whether it was unreasonable or irrational. Whether an oral hearing is required in an individual case will be fact specific. Given the rationale of procedural fairness, there is no requirement that exceptional circumstances should be demonstrated – there will be occasions when procedural fairness will require an oral hearing regardless of the absence of exceptional circumstances. But oral hearings are plainly not required in all cases; indeed, oral hearings will be few and far between. Advantages may be improved decision-making, bringing CART into contact with those who have direct dealings with the offender and the offender himself; an oral hearing may also assist in the resolution of disputed issues. Conversely, considerations of cost and efficiency may well tell against an oral hearing. There can be no single or even general rule, save, perhaps, for the recognition that oral hearings will be rare." 

McLuckie, R (on the application of) v Secretary of State of Justice [2010] EWHC 2013 (Admin) Two Claimants, Mackay and McLuckie, were prisoners serving sentences of life imprisonment whose tariff period had expired. Each of them were (at the time of the hearing) Category A prisoner. Each challenged the refusal of the Category A review team ("CART"), on behalf of the Defendant Secretary of State, not to convene an oral hearing before deciding whether to downgrade his security categorisation from A to B. The court held: In the case of Mr. Mackay his claim for judicial review of the refusal to hold an oral hearing accordingly succeeded. In the case of McLuckie the court held that at the present time that procedural fairness required an oral hearing before CART.

Roose v The Parole Board & Anor [2010] EWHC 1780 (Admin) (16 July 2010)The Rules are silent about how such requests for oral hearings are to be decided and by whom, but in August 2009, i.e. well after the decisions made in this case, the Board issued a statement which set out its policy on the topic. The policy was in these terms: 

"Decisions on oral hearings will be taken by the ICM member. The member will consider this in all cases, regardless of whether the prisoner has requested one. An oral hearing will normally be granted in two sets of circumstances:

1. Where the ICM member considers there is a realistic prospect of release or a move to open conditions; or

2. In any case where the assessment of risk requires live evidence from the prisoner and/or witnesses. This would include a case where a progressive move is not a realistic outcome, but where live evidence is needed to determine the risk factors. It is envisaged that this will be a rare step to take and would normally only be necessary where experts disagreed about a risk factor; for example, whether or not there was a sexual element to an offence that needed exploring. It is only intended to apply this principle where there is a dispute about whether an issue is a risk factor at all, not necessarily whether it has been addressed or not.

An oral hearing will not be granted where there is no realistic prospect of release or open conditions, but where such outcomes are requested by the prisoner, detailed reasons will be given for refusing, in particular where the prisoner is already in category C or D. 

Decisions will normally be taken at the ICM stage. In a case where a negative decision has been issued, the prisoner has the right to apply for an oral hearing. These requests will be considered by the duty ICM member. The member who gave a negative decision will not consider the oral hearing request."

ICM stands for Intensive Case Management, and refers to a member of the Board who has been accredited by the Board to manage cases in accordance with the Board's intensive case management system, which seeks to ensure that all relevant information about a prisoner is available to the Board at the earliest stage and is both accurate and up-to-date. 

Smith, R (on the application of) Parole Board [2005] UKHL A factor in determining whether an oral hearing would be appropriate is if there is a material issue of fact that may affect the outcome. That would militate in favour of an oral hearing: per Lord Bingham in Smith at paragraph 31.

“31. While an oral hearing is most obviously necessary to achieve a just decision in a case where facts are in issue which may affect the outcome, there are other cases in which an oral hearing may well contribute to achieving a just decision. The possibility of a detainee being heard either in person or, where necessary, through some form of representation has been recognised by the European Court as, in some instances, a fundamental procedural guarantee in matters of deprivation of liberty: De Wilde, Ooms and Versyp v Belgium (No 1) (1971) 1 EHRR 373, para 76; Winterwerp v The Netherlands (1979) 2 EHRR 387, para 60; Sanchez-Reisse v Switzerland (1986) 9 EHRR 71, para 51; Waite v United Kingdom (Appn No 53236/99, 10 December 2002), para 59. Although ruling in a very different legal context, the Supreme Court of the United States, in a judgment delivered by Brennan J in Goldberg v Kelly 397 US 254, 269 (1970) helpfully described the value of an oral hearing: 

"Moreover, written submissions do not afford the flexibility of oral presentations; they do not permit the recipient to mold his argument to the issues the decisionmaker appears to regard as important. Particularly where credibility and veracity are at issue, as they must be in many termination proceedings, written submissions are a wholly unsatisfactory basis for decision. The second-hand presentation to the decisionmaker by the caseworker has its own deficiencies; since the caseworker usually gathers the facts upon which the charge of ineligibility rests, the presentation of the recipient's side of the controversy cannot safely be left to him. Therefore, a recipient must be allowed to state his position orally. Informal procedures will suffice; in this context, due process does not require a particular order of proof or mode of offering evidence ….."

Sedley LJ said in Osborn & Anor v The Parole Board [2010] EWCA Civ 1409 at paragraph 38 when addressing the issue of the merits of the decision as to an oral hearing: 

"Thus, the emphasis is on the utility of the oral procedure in assisting in the resolution of the issues before the decision-maker. There is no suggestion that an oral hearing is necessary even where the decision-maker is able fairly to conclude, having regard to the material before it and the issues in play, that an oral hearing can realistically make no difference to its decision." 

"58. … the recognition that fairness is a question of law has two implications which may be in tension with one another. It means first and foremost that whether a step or decision was unfair is an appellate question, not a review question, and so is not to be approached by simply asking whether it went outside a broad band of discretion. In fact I question whether discretion is the correct word for most such decisions: they are, or ought to be, exercises of judgment.

59. Secondly, however, many such decisions turn on facts which it was for the tribunal to ascertain and to evaluate. If and insofar as such findings are recorded by the lower tribunal, they will be the basis on which the appellate court gauges the fairness of what the tribunal decided to do. For this reason among others it is desirable that tribunals should record in brief form what it is in the materials before them that has led them to their procedural decision. It goes without saying that the well-known judicial controls on fact-finding will apply. But it will also often be the case that what the lower tribunal has been considering is part of a written record which an appellate court can if necessary examine for itself."

Ismailaj v The Parole Board of England & Wales & Anor [2011] EWHC 1020 (Admin) The court held that an oral hearing was not required in this case.

Chester, R (on the application of) v The Parole Board [2011] EWHC 800 (Admin) The claimant had spent over 33 years in prison. He was convicted of the murder of his 7 year old niece in 1978. He was sentenced to life imprisonment. The tariff set by the trial judge was 12 years. The tariff was subsequently reviewed by the Secretary of State, and set at 20 years. It expired on 29 October 1997. Held: The claimant has been in prison for over 33 years and is at risk of being in prison for the rest of life without having an oral hearing as to whether the risk has reduced. In my view an oral hearing may break the impasse between [the claimant] and those responsible for his progress in prison. Equally it may enable him to engage the services of an independent psychologist so as to corroborate his evidence. Thus it may be one of those cases of real value. Importantly it will also enable the Parole Board and any report writers present to assess the risk in the light of [the claimant’s] oral evidence and any other evidence he is able to call. In all the circumstances this application for judicial review succeeded.

"I have to confess that I have not found this an easy case. I see the force of Mr. Thyne's submissions. All of the professionals are agreed that the risk of re-offending has not been addressed by Mr. Chester. Mr. Chester is refusing to co-operate with assessments that are carried out, or to go on the extended SOTP or other courses. Thus on one view he has only himself to blame for the unanimous view of the professionals. 

On the other hand I equally see the force of Ms Krause's submissions. The task of the Parole Board is to assess the current risk not the reduction in risk. The Parole Board have assessed the risk as being too great in this case on the basis of the views of the professionals. All that evidence pointed in the same direction. However that ignores the long and detailed written statement of Mr Chester. The Parole Board dismissed Mr Chester's statement out of hand on the basis it was uncorroborated. However because of Mr. Chester's lack of co-operation the professionals assessments were based on historic assessments and the lack of evidence of reduction in risk.

To my mind the crucial question in the case is whether in the very unusual circumstances of this case it was procedurally unfair not to allow an oral hearing to assist in the assessment of risk. It is plain from the passages from the judgments of Moses LJ and Sedley LJ to which I have referred that there are cases other than where facts are in issue where an oral hearing is necessary to achieve a just result. It may be, as Mr Thyne submitted, those cases will be rare. 

In the end it is a relatively short point. I prefer the submissions of Ms Krause In my view this is such a rare case. Mr. Chester has been in prison for over 33 years and is at risk of being in prison for the rest of life without having an oral hearing as to whether the risk has reduced. In my view an oral hearing may break the impasse between Mr Chester and those responsible for his progress in prison. Equally it may enable him to engage the services of an independent psychologist so as to corroborate his evidence. Thus it may be one of those cases of real value. Importantly it will also enable the Parole Board and any report writers present to assess the risk in the light of Mr Chester's oral evidence and any other evidence he is able to call. 

In all the circumstances this application for judicial review succeeds."

Osborn & Anor v The Parole Board [2010] EWCA Civ 1409 (15 December 2010) Before 2009 a prisoner serving a life sentence had the right to an oral hearing if requested under rule 12(1). The Parole Board (Amendment) Rules 2009 changed this so that a prisoner now has only the right to request such a hearing. The court considered:

· What criteria should the Parole Board apply in deciding whether to direct an oral hearing?

· What approach should the Court adopt in reviewing the Parole Board’s decision not to grant an oral hearing? 
See: Garden Court North Chambers for a summary and impact on the way the parole board decides whether to hold an oral hearing.

The effect of the 2009 amendment has been the subject of recent authority, that is to say R (Roose) v the Parole Board [2010] EWHC 1780 (Admin) in the Divisional Court and, more recently, (Osborn and Booth) v the Parole Board [2010] EWCA Civ 1409 in the Court of Appeal. In addition to the authorities on rule 12(1) there is also authority in relation to the right to an oral hearing by a prisoner recalled from licence. That authority includes the decisions of R (Smith) v the Parole Board [2005] 1 WLR 350 in the House of Lords and R (O'Connell) v the Parole Board [2007] EWHC 2591 in the Divisional Court.

Guntrip, R (on the application of) v Secretary of State for Justice & Anor [2010] EWHC 3188 (Admin) (09 December 2010)Secretary of State for Justice and the Parole Board breached Article 5(4) in respect of the Claimant's review date, each for a period of one year. I award damages of £1200, split equally between the two Defendants.

Yusuf, R (on the application of) v The Parole Board [2010 EWHC 1483 (Admin) Prisoners serving sentences of life imprisonment are called lifers. Their release depends on when their minimum term expires and when the Parole Board concludes that it is no longer necessary for the protection of the public that they should be confined. But it is rare for a lifer to be released without having spent some time in an open prison – or to use the language of the Prison Service, without having been transferred from closed to open conditions. Some time before the lifer's minimum term is due to expire – normally about three years before – the Secretary of State will request the Parole Board to advise on the lifer's suitability for transfer to open conditions. The issue which arises in the present case relates to when the Parole Board's consideration of a request of that kind can consist of a review of the written materials only or whether an oral hearing should be convened. Held: neither the Board's policy nor fairness to the claimant required the Board's consideration of whether to advise that she be transferred to open conditions to be informed by an oral hearing attended by the claimant and her representatives.

Falconer, R (on the application of) v Secretary of State for Justice [2009] EWHC 2341 (Admin) This was a claim for judicial review of the defendant's Category A Review Team's decision to maintain the claimant's status as a Category A prisoner. The claimant seeks declaratory relief to the effect that (1) the Secretary of State is in breach of his obligation to provide the means by which the claimant can demonstrate timely progress towards a reduction in the level of his risk to the public and (2) procedural fairness required the Secretary of State to hold an oral hearing at the review of the claimant's categorisation. Grounds: (1) the Category A Review Team ('CART') had applied an incorrect test for re-categorisation and had demanded from the claimant a requirement for progress it was impossible to perform. The proposition of law on which ground 1 is founded is now well known, and is accepted on behalf of the Secretary of State. It would be a breach of the Secretary of State's public law duty to put beyond the prisoner the means of demonstrating progress towards rehabilitation while at the same time demanding such progress from the prisoner before granting him re-categorisation (see James and Others v Secretary of State for Justice [2009] UKHL 22). Ground 1 failed on the facts.

Wilkinson, R (on the application of) v Secretary of State for Justice [2009] EWHC 878 (Admin) This was a a claim for judicial review against the Secretary of State for Justice in respect of a failure to hold an oral hearing on the issue of his recategorisation from a Category A prisoner.

Doherty, Re (Northern Ireland) [2008] UKHL 33 The standard of proof to be established when the Life Sentence Review Commissioners were considering whether a prisoner who had served his tariff was no longer a risk to the public was the balance of probabilities… Times on line
Smith, R (on the application of) Parole Board [2005] UKHL 1 (27 January 2005) Lord Bingham of Cornhill: I would allow both appeals. I would in each case make a declaration that the Parole Board breached its duty of procedural fairness owed to the appellant by failing to offer him an oral hearing of his representations against revocation of his licence and was accordingly in breach of article 5(4) of the Convention. The Board must pay the costs of the appellant Smith in the House and below. The parties are invited to make written submissions within 14 days on the appropriate costs order in the case of the appellant West.

"There is no test of exceptionality. One considers the interests at stake and also the extent to which an oral hearing will guarantee better decision-making in terms of uncovering of facts, the resolution of issues, and the concerns of the decision-maker. Cost and efficiency must also be considered, often on the other side of the balance."

Williams v Secretary of State for the Home Department [2002] EWCA Civ 498
"... an oral hearing was required. The Parole Board had made a clear recommendation in favour of the prisoner – a post-tariff discretionary life prisoner - but CART had decided to maintain his security classification. CART had available to it reports which had not been before the Parole Board and had declined to disclose the reports to the prisoner or his representatives... "
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