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Appeals to Crown Court
Magistrates’ Courts Act 1980
CPR Part 63 Appeal to the Crown Court against conviction or sentence

CPS Appeals to the Crown Court
A defendant convicted in the magistrates’ court can appeal against conviction and/or sentence to the Crown Court. (Magistrates’ Courts Act 1980, s 108.) When the Crown Court hears an appeal from a magistrates’ court against conviction and/or sentence, the Crown Court is acting in its appellate capacity. The proceedings are by way of rehearing before a judge and justices of the peace and the trial is not on indictment. 

In addition to a defendant’s right to appeal to the Crown Court, the prosecution may have a specific right of appeal, as provided by, for example, section 147(3) of the Customs and Excise Management Act 1979, (Which provides “In the case of proceedings in England or Wales, without prejudice to any right to require the statement of a case for the opinion of the High Court, the prosecutor may appeal to the Crown Court against any decision of a magistrates’ court in proceedings for an offence under the customs and excise Acts.”) and by section 14A(5A) of the Football Spectators Act 1989 which the prosecutor may rely on if the magistrates refuse to make a football banning order. 

For other circumstances in which the Crown Court may be acting in an appellate capacity, see rule 63.1 of the Criminal Procedure Rules.

(1)The Crown Court may, in the course of hearing any appeal, correct any error or mistake in the order or judgment incorporating the decision which is the subject of the appeal.

(2) On the termination of the hearing of an appeal the Crown Court—

(a) may confirm, reverse or vary any part of the decision appealed against, including a determination not to impose a separate penalty in respect of an offence; or

(b) may remit the matter with its opinion thereon to the authority whose decision is appealed against; or

(c) may make such other order in the matter as the court thinks just, and by such order exercise any power which the said authority might have exercised.

(3) Subsection (2) has effect subject to any enactment relating to any such appeal which expressly limits or restricts the powers of the court on the appeal.

(4) Subject to section 11(6) of the Criminal Appeal Act 1995, if the appeal is against a conviction or a sentence, the preceding provisions of this section shall be construed as including power to award any punishment, whether more or less severe than that awarded by the magistrates’ court whose decision is appealed against, if that is a punishment which that magistrates’ court might have awarded.

Note: In contrast to a defendant who is challenging a conviction by a magistrates’ court, the prosecution cannot seek to challenge an acquittal by appealing to the Crown Court.

Appeals from magistrates’ courts is by way of rehearing
Section 79(3) of the Supreme Court Act 1981 
“The customary practice and procedure with respect to appeals to the Crown Court, and in particular any practice as to the extent to which an appeal is by way of rehearing of the case, shall continue to be observed.” 
See: Archbold 2-184
Section 108 Magistrates’ Courts Act 1980

(1) A person convicted by a magistrates’ court may appeal to the Crown Court:

(a) if he pleaded guilty, against his sentence; 

(b) if he did not, against the conviction or sentence.

(1A) Section 14 of the Powers of Criminal Courts (Sentencing) Act 2000 (under which a conviction of an offence for which a conditional or absolute discharge is made is deemed not to be a conviction except for certain purposes) shall not prevent an appeal under this section, whether against conviction or otherwise.

(2) A person sentenced by a magistrates’ court for an offence in respect of which an order for conditional discharge has been previously made may appeal to the Crown Court against the sentence.

(3) In this section ‘sentence’ includes any order made on conviction by a magistrates’ court, not being

[(a) repealed by Criminal Justice Act 1982, sch. 16] 

(b) an order for the payment of costs;

(c) an order under section 2 of the Protection of Animals Act 1911 (which enables a court to order the destruction of an animal); or

(d) an order made in pursuance of any enactment under which the court has no discretion as to the making of the order or its terms;

and also includes a declaration of relevance under the Football Spectators Act 1989.

Section 109 Magistrates’ Courts Act 1980

(1) Where notice to abandon an appeal has been duly given by the appellant

(a) the court against whose decision the appeal was brought may issue process for enforcing that decision, subject to anything already suffered or done under it by the appellant; and 

(b) the said court may, on the application of the other party to the appeal, order the appellant to pay to that party such costs as appear to the court to be just and reasonable in respect of expenses properly incurred by that party in connection with the appeal before notice of the abandonment was given to that party.

(2) In this section ‘appeal’ means an appeal from a magistrates’ court to the Crown Court, and the reference to a notice to abandon an appeal is a reference to a notice shown to the satisfaction of the magistrates’ court to have been given in accordance with Crown Court rules.

Section 110 Magistrates Courts Act 1980

After the determination by the Crown Court of an appeal from a magistrates court the decision appealed against as confirmed or varied by the Crown Court, or any decision of the Crown Court substituted for the decision appealed against, may, without prejudice to the powers of the Crown Court to enforce the decision, be enforced:

(a) by the issue by the court by which the decision appealed against was given of any process that it could have issued if it had decided the case as the Crown Court decided it;

(b) so far as the nature of any process already issued to enforce the decision appealed against permits, by that process; and the decision of the Crown Court shall have effect as if it had been made by the magistrates court against whose decision the appeal is brought.

Defective Summons
The Crown Court has power to correct any error or mistake in the order or judgement incorporating the decision which is the subject of appeal, but it has no power to amend a summons or charge upon which an appellant has been convicted. R v Swansea Crown Court exp Stacey (1990), (Archbold 2 - 184). See also Section 48 Senior Courts Act 1981.

A distinction can be drawn however when the defect is a mere technicality. If the Magistrates' Court could properly correct the defect under Section 123 of the Magistrates' Court Act 1980 then the Crown Court may proceed likewise. (Stones 1 - 2206 Stones 1 - 424).

If the reviewing lawyer considers that the defect is more than a mere technicality, steps should be taken at the earliest opportunity to inform the appellant and the Court that the appeal cannot be responded to and that no evidence will be offered. CPS Defective Summons.

See also: London Borough of Waltham Forest v Snaresbrook Crown Court [2010] EWHC 565 (Admin) where the interested party was convicted in magistrates' court of breach of an enforcement notice. He appealed on the basis that the summons was correct in alleging that the interested party was the tenant of the premises, but was incorrect in alleging an offence contrary to section 179(1) and (2) of the Town and Country Planning Act 1990; it ought to have alleged an offence contrary to section 179(4) and (5) of the 1990Act. The Crown Court allowed the appeal.

Divisional Court in R v Swansea Crown Court ex parte Stacey [1990] RTR 183, which confirmed that the Crown Court does not have jurisdiction to amend an information on an appeal by way of re-hearing against conviction from a Magistrates' Court, but that the Crown Court does have the same power as the magistrates to proceed on the information as it stood, where the error was slight and would not result in any injustice. The court held in Stacey that: 

"The factual situation in the present case is ... that the mistake as to the date was upon all sides conceded to be of no materiality whatsoever. It was a clerical error which escaped notice until this matter went to the Crown Court on appeal. It did not affect the resolution of any of the issues. It presented no injustice to this applicant. Accordingly, if it had been noticed and dealt with by the justices it would have warranted them saying that they had no need to amend the information. They could, using the power given to them by section 123, have proceeded with the information as it stood. Likewise, the Crown Court may proceed, in circumstances such as this, using the same power. On appeal they have the same power as the justices and no more."

Held: that in allowing the appeal, the learned Recorder plainly proceeded on a false premise. The decision quashed and remitted to the Crown Court for re-hearing.

Other Cases
Bromley, R (on the application of) v Secretary of State for Justice & Ors [2010] EWHC 112 (Admin) Held: "The salutary lesson to be learned from this case is that the administrators who give Notices of Hearings of Appeals in cases where there is both an appeal on conviction from magistrates to the Crown Court and also a committal for sentence should make sure that the appellant/person to be sentenced is informed of both hearings in the one document. The administrators should also make sure that the Notice of Hearing contains both Crest references numbers. Furthermore, the Crown Court judge hearing an appeal with magistrates should ensure, if there is also a committal for sentence in the same case, that he sits alone if and when he has to deal with the committal for sentence."

Lees-Sandey, R (on the application of) v Chichester Crown Court [2004] EWHC 2280 (Admin) 
“21. One then comes to the question why did the Crown Court substitute a sentence which, if passed by the magistrates, would have been most unusual and most surprising? The answer to that question is this: the Crown Court considered that the magistrates had made an earlier error in retaining jurisdiction when they should have committed to the Crown Court. In my judgment, the decision whether or not to commit to the Crown Court was water under the bridge by the time that the claimant's appeal against sentence came on for hearing. It was not the Crown Court's function to redress what it perceived as some earlier procedural error made by the Magistrates' Court.”
Bussey v DPP [1998] EWHC Admin 485 On an appeal against sentence from the Crown Court to the Magistrates' Court the Crown Court has power to determine the appeal on a factual basis which materially differs from that adopted by the Magistrates.
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