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Appeal Variation or Discharge of an Anti-Social Behaviour Order

CPS Anti Social Behaviour Guidance

CPR Part 50 - Civil behaviour orders after verdict or finding
A defendant has a right of appeal against an order on conviction made by a magistrates court by virtue of Section 108 Magistrates Courts Act 1980, as sentence includes any order made on conviction. [Note: Section 108(3) Magistrates Courts Act 1980] An appeal is appropriate where the offender seeks to argue that the order should not have been made, or the prohibitions are wrong. [Note: R v Manchester Crown Court, ex parte Manchester City Council (2000)] If the offender seeks to argue that circumstances have changed, then an application to vary or discharge the order may be appropriate (see Variation or Discharge of an Order below).

Where the order is made by the Crown Court the defendants right of appeal is the Court of Appeal Criminal Division. [Note: Section 9 Criminal Appeal Act 1968] This was confirmed in R v P [2004] EWCA Crim 287 and R v Wadmore and Foreman [2006] EWCA Crim 686.

Applications for variation and discharge of an order on conviction may be made under Section 1CA of the Crime and Disorder Act 1998.

An application for variation or discharge will be appropriate to deal with change of circumstances or, potentially, the passage of time, where the offender is able to come back to the court and say that he has mended his ways, left the area, got a proper job or any other considerations which may lead the magistrate to think that the prohibition on him can now be lifted. [Note: R v Manchester Crown Court, ex parte Manchester City Council (2000)]

In Leeds City Council v RG (2007) EWHC 1612 (Admin) the court held that there is a power to extend an ASBO by way of variation. Courts should, however examine why they are being asked to do this rather than make a new order. It may be, for example, that when the variation sought is to extend the order for a period in excess of two years that a fresh application may be more appropriate.

· Applications to vary or discharge may be made by:

· The person subject to the Order;

· CPS (utilising the powers of the DPP); or

· A relevant authority, defined in Section 1(1A) CDA.

The application shall be in writing to the Court which made the order [Note: Part 50.5 Criminal Procedure Rules 2005] and the person subject to the order. [Note: Section 1C(5) Crime and Disorder Act 1998 and Part 50.5 Criminal Procedure Rules 2005. No forms for the application are specified. The application is generally made by letter setting out the variation sought and enclosing the evidence relied upon.

Where the Court considers there are no grounds on which it could conclude that the order should be varied or discharged, it can determine the application without hearing representations from the parties. [50.5 Criminal Procedure Rules 2005]

Where the Court considers there are grounds for variation or discharge, it shall issue a summons giving no less than 14 days notice of the hearing [Part 50.5 Criminal Procedure Rules 2005] which shall be sent to the person subject to the order and Applicant Authority. [Part 50.5 Criminal Procedure Rules 2005]

A [Section 1C Crime and Disorder Act 1998] order cannot be discharged before the end of a minimum 2 year period without consent of:

· The CPS (utilising the powers of the DPP) on application by the person subject to the Order, [S 1CA(7)(a) CDA ] or

· The person subject of the Order on application by CPS or the relevant authority. [S 1CA(7)(b) CDA]

The consent of the DPP is not required where the relevant authority apply for a discharge.

Section 142 of the Magistrates Courts Act 1980 (slip rule) is not available to correct errors in anti-social behaviour orders, given that the power to re-open cases to rectify mistakes is available to criminal proceedings only. [Samuda v DPP [2008] EWHC 205 (Admin); R(Periasamy Mathialagan v London Borough of Southwark [2004] EWCA Civ 1689]
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