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Appeals by way of case stated

Appeals by way of case stated are mainstream criminal proceedings within Section 12(2)(b) Access to Justice Act 1999. As such they are not prescribed as incidental to the magistrates’ court proceedings and must therefore be covered by a separate application to the High Court for a representation order. The original magistrates’ court order covers the provision of verbal and written advice on appeal. It also covers making an application for funding for representation in the High Court, i.e. time spent completing the legal aid application form and any other work necessary before the grant of the order in the High Court. 

The application can be made using CDS14 and CDS15. This work is undertaken within the Appeals and Reviews Class under the Specification Part B (revised in July 2010 by LSC). If there is no a representation order in place the work would be done under CDS2 if the client is eligible.

Appeals by way of case stated are mainstream criminal proceedings within section 12(2)(b) of the Access to Justice Act 1999. A defendant (who then becomes the Appellant) may only appeal by way of case stated on the ground that the decision is wrong in law; or is in excess of jurisdiction the Magistrates Court Act 1980: section 111(1).The prosecution as a party to the proceedings can, of course, also appeal by way of case stated.

The application must be made within 21 days of the decision appealed against Magistrates Court Act 1980: section: section 111(2). The application must be made in writing and signed by or on behalf of the applicant and must identify the question or questions of law or jurisdiction on which the opinion of the High Court is sought section 111(1) of the Magistrates’ Courts Act 1980.

The justice's clerk will prepare the first draft of the 'Stated Case' it will then be sent to the appellant and respondent within 21 days. Any representations must be made within 21 days of receipt of the draft.

On receipt of the case stated the appellant must lodge 3 copies in the Administrative Court Office within 10 days after receiving the case stated together with Form N161 and a copy of the decision against which the appeal is being made as well as the appropriate fee. A copy of the case stated must be sent to the respondent within 4 days of lodging the same at the Administrative Court Office. You will find form N161 and notes for guidance here. Just type in the Form reference N161 or N162 if you act for the Respondent.

Focus CD April 2006: The LSC continues to receive many questions regarding the funding of these appeals. These proceedings in the High Court are criminal for funding purposes. An application to fund this level of service, i.e. representation before the High Court, should be made using CDS Forms and submitted with the appeal papers to the High Court who will consider the application [Case Stated Appeal (Part 52 CPR)] . A £500 fee is payable at the time of lodgement and this cannot be funded under the Specification Part A (revised in July 2010 by LSC) (Paragraph 5.42) disbursements which may not be incurred). Where there is a representation order extant in the original proceedings that will extend to, and fund advising on any possible appeal, along with the preparation work required in order to lodge the appeal papers and an application for funding the next stage of the proceedings. Where there is no such order, the preliminary work, including advising the client of the appropriateness of appealing and progressing the case to the High Court, can be provided under the Appeals and Reviews class of work as Advice and Assistance. Practitioners should remember that such funding is subject to financial eligibility.
Some pointers 
· You cannot case state an interlocutory decision e.g. bail

· You must wait until the outcome of the proceedings to case state

· You should not case state a sentence, although it may well be appropriate if you were arguing special reasons for example

· If you case state a decision any appeal to the Crown Court ceases

· You do not need permission to case state

· You cannot case state a decision to commit for trial (although there has been some discussion in relation to this in recent years, and it may not be good authority. However, there is nothing that can be achieved by case stated that cannot be achieved by judicial review).

· Generally speaking a decision to appeal a conviction should be advanced by case stated and not judicial review, this will ensure that the courts have all the requisite information and findings of fact. If your grounds are bias etc, then case stated adds nothing and judicial review will be appropriate

· You should not generally case state a sentence following committal for sentence if an appeal to the Court of Appeal is available: Bermeo v Middlesex Guildhall Crown Court, AC, 3 November 2005
· Where the ground of appeal is whether there was evidence on which the Magistrates’ Court could have founded their decision the particular finding of fact by the Magistrates’ court which it is claimed cannot be supported by the evidence before the magistrates’ court shall be specified.

NB If a person appeals by way of case stated he will no longer have any right of appeal to the Crown Court Magistrates Court Act 1980: section 111(4).

Magistrates Courts Act 1980, section 108. The defendant may only appeal against conviction if the magistrates' court treats an equivocal plea as a plea of guilty: see R -v- Birmingham Crown Court, ex parte Sharma [1988] Crim LR 741, where a defendant, who had inadvertently pleaded guilty to two offences when he had wished only to plead guilty to one, was refused leave to appeal against his conviction. For a plea to be equivocal, the defendant must have added to the plea of guilty a qualification which, if true, may show that they are not guilty of the offence charged. 

In Jaime -v- Wallet (1983) Crim LR 556, it was stated that: "It appears that the test on an appeal by way of case stated is... that the sentence is by any acceptable standard truly astonishing". See also Tucker -v-DPP [1924] 4 All ER 901, at 903. 

MCA 1980, section 111(5). `Frivolous' has been held to mean having no possible prospect of success, because the case is unarguable: R -v- Betting Licensing Committee for Cardiff Petty Sessions, ex parte les Croupiers Casino Ltd. (1994) 158 (20) JPN 311-312.

Spillman v DPP, AC, 5 May 2006. An appeal by way of case stated. Obiter: Where no challenge is being made to the conviction on a point of law, but is a challenge on the facts, the correct course is to appeal to the Crown Court where the matter can be quickly resolved and not by way of case stated.

Magistrates Courts Act 1980, ss. 111 to 114
Section 111(1) Any person who was a party to any proceeding before a magistrates court or is aggrieved by the conviction, order, determination or other proceeding of the court may question the proceeding on the ground that it is wrong in law or is in excess of jurisdiction by applying to the justices composing the court to state a case for the opinion of the High Court on the question of law or jurisdiction involved; but a person shall not make an application under this section in respect of a decision against which he has a right of appeal to the High Court or which by virtue of any enactment passed after 31st December 1879 is final. Form: Case stated under s.111 Magistrates' Courts Act 1980

(2) An application under subsection (1) above shall be made within 21 days after the day on which the decision of the magistrates court was given.

(3) For the purpose of subsection (2) above, the day on which the decision of the magistrates court is given shall, where the court has adjourned the trial of an information after conviction, be the day on which the court sentences or otherwise deals with the offender.

(4) On the making of an application under this section in respect of a decision any right of the applicant to appeal against the decision to the Crown Court shall cease.

(5) If the justices are of opinion that an application under this section is frivolous, they may refuse to state a case, and, if the applicant so requires, shall give him a certificate stating that the application has been refused; but the justices shall not refuse to state a case if the application is made by or under the direction of the Attorney-General.

(6) Where justices refuse to state a case, the High Court may, on the application of the person who applied for the case to be stated, make an order of mandamus requiring the justices to state a case.

Section 112 Any conviction, order, determination or other proceeding of a magistrates court varied by the High Court on an appeal by case stated, and any judgment or order of the High Court on such an appeal, may be enforced as if it were a decision of the magistrates court from which the appeal was brought.

Section 113(1) Where a person has given notice of appeal to the Crown Court against the decision of a magistrates court or has applied to a magistrates court to state a case for the opinion of the High Court, then, if he is in custody, the magistrates court may, subject to section 25 of the Criminal Justice and Public Order Act 1994, grant him bail. 

(2) If a person is granted bail under subsection (1) above, the time and place at which he is to appear (except in the event of the determination in respect of which the case is stated being reversed by the High Court) shall be;

(a) if he has given notice of appeal, the Crown Court at the time appointed for the hearing of the appeal;

(b) if he has applied for the statement of a case, the magistrates court at such time within 10 days after the judgment of the High Court has been given as may be specified by the magistrates court;

and any recognisance that may be taken from him or from any surety for him shall be conditioned accordingly.

(3) Subsection (1) above shall not apply where the accused has been committed to the Crown Court for sentence under section 37 above or section 3 of the Powers of Criminal Courts (Sentencing) Act 2000.

(4) Section 37(6) of the Criminal Justice Act 1948 (which relates to the currency of a sentence while a person is released on bail by the High Court) shall apply to a person released on bail by a magistrates court under this section pending the hearing of a case stated as it applies to a person released on bail by the High Court under section 22 of the Criminal Justice Act 1967.

Section 114 Justices to whom application has been made to state a case for the opinion of the High Court on any proceeding of a magistrates court shall not be required to state the case until the applicant has entered into a recognisance, with or without sureties, before the magistrates court, conditioned to prosecute the appeal without delay and to submit to the judgment of the High Court and pay such costs as that court may award; and (except in any criminal matter) the clerk of a magistrates court shall not be required to deliver the case to the applicant until the applicant has paid him the fees payable for the case and for the recognisances to the justices chief executive for the court.

Court fees
Magistrates’ Courts Fees (Amendment No. 2) Order 2010
2.1 On an application to state a case for the opinion of the High Court under section 111(1) of the Magistrates Court Act 1980.

Note: where fee 2.1 is payable, no further fee is payable in respect of the preparation of a draft case by the justices’ clerk, providing copies, taking recognizance as required by section 114 of that Act and enlargement and renewal of such recognizance.

Schedule 2 Civil Proceedings Fees Order 2008 (Remissions and part remissions)

Exemptions, reductions, remissions and refunds
Form EX160A Court fees - Do I have to pay them? This leaflet includes application form Ex160

Fees are waived automatically for people on means-tested benefits such as income support, or on low incomes (e.g. £13,000 for a single person with no children and £29,720 for a couple with four children). People who do not meet either of those criteria can still apply to the court for a full or partial fee waiver based on an assessment of their disposable income, ie taking account of rent and other key household expenditure. Ministry of Justice
The fee remission scheme has three parts:

· Remission 1 – you will receive a full remission of the court fee if you are in receipt of one of the benefits listed on page 6;

· Remission 2 – you will receive a full remission of the court fee if your annual income before tax and other deductions (know as gross annual income) is below the amounts shown on page 9;

· Remission 3 – you will receive either a full or part remission based on the money you receive and money you spend each month (monthly disposable income). The amount you get remitted is based on a preset sliding scale, shown on page 17.

Case stated from the Crown Court
Section 61 Access to Justice Act 1999 Cases stated by Crown Court

Application to the Crown Court to state a caseCriminal Procedure Rules: 64.6
Section 28(1) of the Senior Courts Act 1981: Subject to subsection (2), any order, judgment or other decision of the Crown Court may be questioned by any party to the proceedings, on the ground that it is wrong in law or is in excess of jurisdiction, by applying to the Crown Court to have a case stated by that court for the opinion of the High Court.Supreme Court Act 1981

After the judge has agreed to state a case the first draft must be sent to the appropriate officer of the Crown Court and the other party/parties to the proceedings within 21 days of receiving that agreement.

The other party/parties have 21 days to agree the draft case stated or draft an alternative.

The judge will consider the draft together with any alternative and is required to sign the case within 14 days of receipt (the Crown Court can extend the time limits).

The appellant then lodges the case stated in the same way as that for the magistrate's court.

A Crown Court judge can refuse to state a case if he considers the application is frivolous or on jurisdictional grounds such as a failure to observe time limits. Judicial Review will lie against unreasonable refusal.

Specification part B Contract 2010
Specification Part B - revised in July 2010 by LSC
10.152 This Unit of Work covers only civil proceedings in the High Court or (if approved in advance by us) the county court in any proceedings arising from Criminal Proceedings except bail proceedings, appeals by way of case stated or Associated CLS Work. You must obtain Prior Authority from us to undertake work under this Unit of Work. 

10.154 The Client must have been granted a Representation Order by the Representation Authority or High Court. 

10.155 There is no Financial Eligibility Test for this Unit of Work. 

10.156 The procedures under this Specification for the Assessment of remuneration for Representation under this Unit of Work are the same as those contained in the Civil Legal Aid (General) Regulations 1989 (as amended)] and Prior Authority may be applied for and granted in accordance with this Unit of Work. 

10.157 You must claim for work undertaken under this Unit of Work at the rates specified in the Payment Annex. 

10.158 The remuneration provisions which govern this work are the same as those rates (including enhanced rates) which are payable for Legal Representation in accordance with the civil Specification. 

10.159 Work undertaken by assigned Counsel under this Unit of Work must be claimed at the rates specified in the Payment Annex. 

10.160 The rates set out in the Payment Annex only apply where Counsel is assigned under a Representation Order under this Unit of Work. The rates are the maximum amounts allowable per item except where expressed as Hourly Rates. Where an Hourly Rate is specified we will determine any fee for such work in accordance with that Hourly Rate, provided that the fee determined will not be less than the minimum amount specified. 

10.161 Where a refresher fee is claimed in respect of less than a full day, we will allow such fee as appears reasonable having regard to the fee which would be allowed for a full day. 

10.162 Where we consider (taking into account all the relevant circumstances of a Case), that the exceptional circumstances of a Case mean that the rates set out in the Payment Annex would not provide reasonable remuneration for some or all of the work allowed, we may allow such amounts as appear to us to be reasonable remuneration for the relevant work. 

10.163 You may submit an application for Payment on Account of a Disbursement for which you have incurred liability by following the rules at Paragraphs 10.109 to 10.113.

Case law
Nobbs v Director of Public Prosecutions [2008 EWHC 1653 (Admin) (27 June 2008) This was an appeal by way of case stated from the dismissal the Crown Court of the appellant's appeal against sentences of imprisonment imposed on the appellant by Magistrates' Court. it is the dismissal of that appeal which is the subject of this appeal by way of case stated. The two questions formulated on behalf of the appellant for the opinion of the High Court are these: 

"(1) Is the activation of the suspended sentence unlawful or Wednesbury unreasonable having regard to the Sentencing Guidelines Council guidelines issued December 'New Sentences: Criminal Justice Act 2003'? 

(2) As a matter of law, on what basis in imprisoning a defendant can the judge depart from the Magistrates Association guidelines and Sentencing Council guidelines?" 

Held: I would therefore answer the first question posed for our opinion as "no", and since I take the view that the Crown Court did not depart from either the guidelines of the Sentencing Guidelines Council or the guidance of the Magistrates Association, as the latter guidance did not purport to apply to the sentence for an offence of driving with excess alcohol when that offence was committed during the operational period of a previously imposed suspended sentence, in my opinion it would not be appropriate for the court to answer the second question.

Skipaway Ltd v The Environment Agency [2006] EWHC 983 (Admin) (05 May 2006) Stanley Burnton J handed down further guidance on appeals by way of case stated (para 14 and 15): 

Before addressing the issues raised on this appeal, it is necessary to comment on the form of the case stated. There is a surprisingly common misconception that once an appeal by way of case stated is before the court, the parties may refer to evidence, or at least undisputed evidence, that was before the lower court in addition to that set out in the case. In the present proceedings, for example, the Respondent submitted to the Court a bundle of documentary exhibits none of which was exhibited or appended to the case stated. 

On an appeal by way of case stated, the Court is confined to the facts set out in the case. It is therefore important that the parties ensure that the case includes all those matters that should be before the Court when deciding the issues raised on the appeal. If a party to an appeal considers that the case produced by the lower court omits relevant matters, he should seek to have the case supplemented either by agreement with the other party and the lower court or by application to this Court under section 28(A)(2) of the Supreme Court Act 1981 for an order for the amendment of the case stated.

DSG Retail Ltd. v Stockton On Tees Borough Council [2006] EWHC 3138 (Admin) (15 November 2006) Lord Justice Waller:(Para 21).I consider this a negation of the procedure by way of case stated. In this regard I would draw attention to the observations of Stanley Burnton J in Skipaway Ltd v Environment Agency [2006] EWHC 983 (Admin), in which he stated: 

21."There is a surprisingly common misconception that once an appeal by way of case stated is before the court, the parties may refer to evidence, or at least undisputed evidence, that was before the lower court in addition to that set out in the case.

15. On an appeal by way of case stated, the Court is confined to the facts set out in the case. It is therefore important that the parties ensure that the case includes all those matters that should be before the Court when deciding the issues raised on the appeal. If a party to an appeal considers that the case produced by the lower court omits relevant matters, he should seek to have the case supplemented either by agreement with the other party and the lower court or by application to this Court under section 28(A)(2) of the Supreme Court Act 1981 for an order for the amendment of the case stated."

Scheiner v Harrow Crown Court [2005] EWHC 3535 (Admin) This was an application for permission to apply for judicial review of a decision of the Harrow Crown Court refusing to state a case in relation to the dismissal of the applicant's appeal on against his conviction at the Brent Magistrates' Court 2004 for driving with excess alcohol, contrary to section 5(1) of the Road Traffic Act 1988. Held: 

The court can refuse to state a case only if the application is frivolous under the Magistrates' Courts Act 1980, section 111(5); that is to say, if it is futile, misconceived, hopeless or academic, as paraphrased by Lord Bingham in Ex parte Forest Heath District Council [1997] 161 JP 401.

Forest Heath District Council, R (on the application of) v North West Suffolk (Mildenhall) Magistrates' Court [1997] EWCA Civ 1575 If there is a real point to be argued, then a case should have been stated. If, however, the point is plainly hopeless, then it may properly be regarded as frivolous.

RG & Anor v Director Of Public Prosecutions [2004] EWHC 183 (Admin) (28 January 2004)

“….It is of no direct consequence to the appeal, but this court has had occasion during the last fortnight to observe what I, at any rate, regard as deficiencies in the procedure of a magistrates' court stating a case. This case stated seems to me to be another illustration of such deficiencies. In the present case this court has the benefit of the District Judge's full 11-page decision. It seems to me that a procedure which simply enabled parties who wanted to appeal on a point of law to do so, on the basis of the judgment and the reasons contained in it, would be far preferable to the cumbersome and, I dare say so, more expensive procedure of requiring the District Judge to go through the process of setting it all out again in a case stated. But that is by the by.” 

Rowlands, R (on the application of) v Hereford Magistrates' Court [1997] EWHC Admin 119 Judicial review or Appeal by way of case stated?
Oladimeji v DPP [2006] EWHC 1199 (Admin) Held: An appeal by way of case stated is concerned with questions of law, not fact, unless it is being argued that the justices' made findings that were perverse and amounted to an error of law - in all other disputes of fact the appropriate forum was the Crown Court. Justices should refuse to certify questions if they were not ones of law. The High Court should not be presented with poorly drafted papers, all parties should adhere to Crim PR 64.6.

A magistrates' court was correct in law to hold that the appellant had no reasonable excuse for failing to provide a specimen of breath contrary to the Road Traffic Act 1988 s.7(6), and its decision was neither perverse nor unreasonable.

Spillman v DPP, AC, 5 May 2006. An appeal by way of case stated. Obiter: Where no challenge is being made to the conviction on a point of law, but is a challenge on the facts, the correct course is to appeal to the Crown Court where the matter can be quickly resolved and not by way of case stated.

Forest Heath District Council, R (on the application of) v North West Suffolk (Mildenhall) Magistrates' Court [1997] EWCA Civ 1575 If there is a real point to be argued, then a case should have been stated. If, however, the point is plainly hopeless, then it may properly be regarded as frivolous.
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