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Power of police to seize cash

Recovery of the proceeds of crime is a government priority. The powers for police officers were created by the Proceeds of Crime Act 2002 (POCA). These powers afford the police a major opportunity to reduce volume crime, disrupt organised criminal enterprises and remove criminal assets.

The powers legislate for the search, seizure and detention of cash of £1,000 or more, suspected of being the proceeds of crime or intended for use in criminal activity (Section 289 (searches), Section 294 (Seizure of cash) and Section 295 Detention of seized cash) (POCA).

With regards to cash under this legislation, cash refers to:-

· All notes and coins (whatever currency),

· Postal Orders,

· Cheques of any kind,

· Bankers Drafts,

· Bearer Bonds or Bearer Shares.

Prior approval for search
Section 290 provides the safeguard that the search powers in section 289 may only be exercised where prior judicial authority has been obtained or, if that is not practicable, with the approval of a senior officer. Section 290(1) also recognises that there may be circumstances where it may not even be possible for a constable or a customs officer to obtain the approval of a senior officer.

Power to Search
Section 289 POCA introduced a specific power for police to search for cash above the minimum amount (£10,000) although it is envisaged that the Police will normally use existing powers in order to search. Occasions where there is specific intelligence that £10,000 or more in cash is on premises or in transit are likely to be few and far between, but it is essential that solicitors are aware of police powers available in these circumstances.

Home Office Circular 16/2006 The minimum amount able to be seized under Section 294 of the 2002 Act was lowered from £10,000 to £5,000 on the 16 March 2004. Statutory Instrument No. 420 of 2004 refers. The minimum amount able to be seized is now reduced from £5,000 to £1,000 with effect from the 31 July 2006. Statutory Instrument No.1699 2006 refers. explanatory memorandum
The power provided by Section 289(1) POCA is as follows: -

"If a customs officer or constable who is lawfully on any premises has reasonable grounds for suspecting that there is on the premises, cash which is recoverable property or is intended by any person for use in unlawful conduct, and the amount is not less than £1,000, he/she may search for cash there."

The search powers will not be exercisable unless the suspect cash is believed to be not less than £1,000. The search powers include the power to search a person but do not extend to requiring a person to undergo an intimate or strip search. An officer may detain a person in order to search that person, but does not have the power to detain when searching an article a person has with him or when searching premises.

In order to exercise the search powers conferred under this section, prior approval should be sought from a magistrate, or where this is not practical, with the approval of a senior officer of at least the rank of a substantive Inspector. There may be circumstances where it may not even be possible for a constable to obtain approval of a senior officer, and in such circumstances an officer can search without authorisation, but must inform a senior officer as soon as practicable after the search has been concluded. The necessary forms to search are the 'Information in Support of an Application to Search’ the 'Authority for Search’ and 'Record of Search of Persons for Cash'.

If judicial authority is not obtained prior to a search and cash is not seized or is not detained for more than 48 hours, the constable must prepare a written report and submit it to an independent person called "the appointed person" who is appointed by the Secretary of State in relation to England and Wales and Northern Ireland. This report should set out in detail why the constable considered that he had the power to carry out the search and why it was not practicable to obtain judicial approval for the search.

A report to “the appointed person” could potentially contain sensitive material or material subject to Data Protection Policy. However, the requirement to provide all relevant information is legislated by Section 289 of the Proceeds of Crime Act 2002 and must be complied with. It is envisaged that the search power afforded by the Proceeds of Crime Act 2002 will not normally be used by Police Officers as existing legislation provided by the Police and Criminal Evidence Act 1984 will be exercised.

Reports for the appointed person must be sent to: -

The Head of the Financial Crime Team
Organised Crime, Drugs and International Group Home 
Office
Room 1103
50 Queen Anne's Gate
London SW 1 H 9AT

Policing and Crime Act 2009: Power to search vehicles

Section 63 Policing and Crime Act 2009: Power to search vehicles

In order to support the powers to seize cash, section 289 of POCA provides a power to search persons and premises for cash. The power to search premises is only exercisable where the officer has lawful authority to be present under other legislation or is present with the occupier’s or owner’s permission. In respect of a constable, he could be exercising his powers of entry under the Police and Criminal Evidence Act 1984. Section 289 of POCA does not include a power to forcibly enter premises or to demand entry from the owner or occupier.

The definition of “premises” for this search power includes “vehicle” – see section 316 of POCA read with section 23 of the Police and Criminal Evidence Act 1984. An officer therefore has no power to force entry into a vehicle. Section 63 inserts provisions into section 289 of POCA so that an officer can require the search of a vehicle if he has reasonable grounds for suspecting there is cash in the vehicle which is recoverable property or intended for use in unlawful conduct and that it is not less than the minimum amount. The power to search can only be exercised where there is an identifiable person in control of the vehicle and that person (the suspect) is in or in the vicinity of the vehicle.

The new provision does not contain a power to force entry into a vehicle; rather, new section 289(1D) provides that the officer can require the person accompanying the vehicle to permit entry and allow a search of that vehicle.

New section 289(1C) provides that the power is not exercisable where the vehicle is on certain categories of private property.

Power to Seize 
Section 294 of the Proceeds of Crime Act 2002 provides that:-

"A constable may seize any cash if he has reasonable grounds for suspecting that it is:-

(a) recoverable property, or

(b) intended by any person for use in unlawful conduct."

'Recoverable property' is property obtained through unlawful conduct.

'Unlawful conduct' is unlawful conduct under the criminal law within the United Kingdom, or, conduct that occurs outside the United Kingdom and is unlawful both where it occurs and in the United Kingdom.

Policing and Crime Act 2009 Section 64 (detention of seized cash)
Once cash has been seized under section 294 of POCA, it may be detained initially for a period of 48 hours (section 295(1)). A magistrate may make an order for continued detention of the cash if satisfied that there are reasonable grounds for the officer’s suspicion and that the continued detention is justified for the purposes of investigating its origin or intended use. The magistrate may also make an order for continued detention if consideration is being given to bringing criminal proceedings, or if such proceedings have been commenced and not concluded. Section 295(2)(a) of POCA originally provided that the magistrate could order the detention of seized cash for a three month period. Section 64 amends this by providing that the period of detention may be extended for six months. The maximum period during which seized cash may be detained remains at two years from the date of the first order.

Section 64 (detention of seized cash)

Section 64 (detention of seized cash) Once cash has been seized under section 294 of POCA, it may be detained initially for a period of 48 hours (section 295(1)). A magistrate may make an order for continued detention of the cash if satisfied that there are reasonable grounds for the officer’s suspicion and that the continued detention is justified for the purposes of investigating its origin or intended use. The magistrate may also make an order for continued detention if consideration is being given to bringing criminal proceedings, or if such proceedings have been commenced and not concluded. Section 64 amends this by providing that the period of detention may be extended for six months. The maximum period during which seized cash may be detained remains at two years from the date of the first order.

Searches conducted under PACE
It will be far more common for police to discover cash above the minimum amount (i.e. £1,000 or above) in the course of exercising powers power under the criminal law. This will normally be a premises search under Section 18 or Section 32 PACE or a warrant. It may also arise during a person or vehicle search under Section 1 stop and searches powers. Whatever the power of search, the procedure is the same.

Where cash is found in different parts of the same premises or the same vehicle, including on persons therein, it is the total amount of cash found which is relevant to this power.

Questioning the person found in charge of the cash
The person in charge of the cash should be questioned regarding it. The questions are for the purpose of establishing its ownership and whether it is "recoverable property." If the person is not under arrest and the questioning fails to establish a reasonable basis for arrest, it is still possible to seize the cash using the civil power (Section 294 POCA]. A form called 'Form A' must be completed at the scene and served on the person from whom the cash is seized together with a copy of the 'Receipt For Seized Cash' The Financial Investigation Unit will request copies of both forms at a later date.

There is no power to detain a person at the scene for the purpose of serving the forms. The Form A must include the time and place of seizure, the magistrates' court at which the application for further detention will take place and finally the reason for seizing the cash.

The Financial Investigation Unit will retain copies of all forms completed in respect of seizures of cash under the Proceeds of Crime Act 2002 legislation for a period of six years in accordance with existing Data Protection Policy.

Seizing a large amount of cash
If the cash is believed to be recoverable property or is evidence in a criminal investigation, it should be seized. 

The power of seizure comes from either Section 294 POCA or Section 19 PACE - or both. Wherever possible, the cash should be sealed in an exhibit bag and two officers should be present throughout. The person(s) in possession of the cash at the time of finding should be invited to sign the bag. Officers should be mindful of the need to preserve the cash for later forensic examination.

There may be circumstances where the cash is not counted at the time of seizure, for example where there are extensive monies seized and it is physically impossible to count the money accurately, or for investigative reasons i.e. forensics, the exhibit label on the exhibits bag should be endorsed to the effect "Quantity of cash -not counted." Large amounts of cash can be counted electronically at a local bank.

However, officers must be mindful that there will be occasions when the cash has to be counted, for example when they are unsure whether it meets the £1,000 threshold bearing in mind that the cash may contain foreign currency. Officers are reminded that cash can only be seized and retained under this power if the amount is £1,000 or more.

The cash should be logged with the relevant property office at the earliest opportunity. The seizing officer must then contact the Financial Investigation Unit immediately in order to pursue the magistrates court application. If the seizure has been made outside normal office hours then the CICR must be contacted immediately to call out an officer from the Financial Investigation Unit.

The Financial Investigation Unit will advise regarding the storage of the cash and where forensic examination is not an issue, arrange the banking of the cash seized.

The Financial Investigation Unit will maintain a database containing information appertaining to all cash seizures of £1,000 and above, including Phoenix ethnicity.

Codes of Practice
Section 289 of the Proceeds of Crime Act 2002 and the POCA Codes of Practice govern the exercise, by police officers, of these statutory powers for the seizure of cash. [Codes of Practice See below for updated Code of Practice]

Statutory Instrument No. 947 Proceeds of Crime Act 2002 (Cash Searches: Code of Practice) Order 2008. Explanatory Memorandum.  This Order brings into operation on 6th April 2008 the revised code of practice made pursuant to section 292 of the Proceeds of Crime Act 2002 (“the Act”) in connection with the exercise by officers of Revenue and Customs and (in relation to England and Wales and Northern Ireland) constables and accredited financial investigators of the powers conferred by virtue of section 289 of the Act.

Section 289 of the Act permits the persons covered by the revised code of practice to search persons and premises for cash which is derived from, or intended for use in, unlawful conduct.

Article 3 of the Order makes provision in relation to persons who begin exercising any power conferred by virtue of section 289 of the Act before the revised code of practice comes into operation and continue to do so after it has come into operation.

Code of Practice Issued Under Section 292 Of The Proceeds Of Crime Act 2002 Power to search for cash

Code of Practice Issued Under Section 292 Of The Proceeds Of Crime Act 2002 Power to search for cash: Contained in the Proceeds of Crime Act are provisions to search for, seize, detain and seek the forfeiture of cash which is suspected of being either the proceeds of or intended for use in crime. The attached code provides guidance to constables, officers of HM Revenue and Customs and suitably accredited financial investigators on the operation of the search powers in that Act It relates to England, Wales and Northern Ireland. Code of Practice
Code of Practice Issued Under Section 377 Of The Proceeds Of Crime Act 2002 Investigation powers 

Code of Practice Issued Under Section 377 Of The Proceeds Of Crime Act 2002 Investigation powers Contained in the Proceeds of Crime Act are specific powers of investigation for confiscation, civil recovery, detained cash and money laundering investigations. These are all financially related investigations. The attached code provides guidance to those operating the investigation powers in the Act This is with the exception of prosecutors using these powers who are issued a separate code by the Attorney General. Codes of Practice
The Human Rights Act 1998
The introduction of the Human Rights Act 1998 on 2nd October 2000 fundamentally influences all aspects of policing. The Act incorporates aspects of the European Convention for Human Rights into UK Law. As a result, British citizens who feel that their rights have been violated now have redress in UK courts.

The Act safeguards the rights of the individual against interference by Public Authorities, i.e. the police. All policing tactics and actions will be judged against the principles of the Act. Any action taken by the police will be judged against the following principles which are:-

1. Was the action taken legal, i.e. was it covered by a statute, code etc?

2. Was there a necessary and legitimate aim for the action taken, i.e. public safety, national security etc?

3. Were the action(s) taken proportionate to the legitimate aims being pursued, i.e. was the interference necessary in a democratic society?

The Human Rights Act will sit over all current and future domestic statutes. In practice this means that aspects of the Act will be considered in all judgements.

Arrest in connection with the cash
Where a person has been arrested (i.e. for theft, drug dealing, money laundering etc.) and there are reasonable grounds to suspect that cash seized is the proceeds of unlawful conduct, the suspect and the cash should be brought to the custody suite at the nearest police station and booked in and interviewed in the normal way under PACE. If the cash seized has not been counted, this should be entered on the custody record.

Interviews, in such cases, will be conducted in the normal way under PACE.

Police Station Procedure: Arrest not in connection with the cash
There may be occasions, where following the arrest of a person for an offence, cash above the minimum amount (£1,000) is found which is not connected to their arrest. In such circumstances it will still be necessary to interview the person regarding the cash seizure, if it is believed to represent the proceeds of crime.

The procedure under such circumstances will be as follows, taking into consideration the 48-hour time limit.

Upon release from custody the person should be invited to stay for questioning about the cash. This is not a PACE interview, the person has no right to free legal advice, there is no power to detain but any refusal to assist can be brought to the attention of the court. There is no power of detention for the purposes of questioning. If the person, from whom the cash has been seized, declines an interview, that person should be served with a copy of Form A and the Receipt form.

In cases where the person is in custody they should be invited for interview. The interview should be taped and a copy retained as unused material in relation to the criminal process. There is no right to free legal representation and this should be made clear to both the prisoner and any legal representative present. A transcript of the relevant questions and answers should be brought before the court, in relation to the detention of the cash.

Seizure of Cash: No persons arrested
There may be circumstances where cash above the minimum amount is seized and either no person(s) are present or the person(s) in possession of the cash makes good their escape. In such circumstances the cash should be seized and the officer seizing the cash must liaise with the Financial Investigation Unit immediately. The seizing officer must still complete Form A explaining the reasons for the seizure as this form will be requested by the Financial Investigation Unit.

Legal power to retain cash
The legal power to retain cash comes from section 295 POCA or S.22 PACE. It is important that officers seizing cash under the provisions of the POCA, contact the Financial Investigation Unit as a matter of urgency.

The cash may have some evidential value i.e. the way it is folded or contaminated by drugs, fingerprints, security dye etc. Once the evidence has been captured forensically, it is possible to retain the cash under the provisions of section 295 POCA.

Out of Hours Procedure
Upon seizure of cash, the Financial Investigation Unit must be contacted immediately by the seizure officer in order to pursue the Magistrates Court application. If the seizure has been made outside normal office hours then the Central Incident Control Room (CICR) must be contacted immediately to call out an officer from the Financial Investigation Unit. All officers within the Financial Investigation Unit are on a call-out rota maintained by the CICR.

The Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002
The Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002
These Rules prescribe the procedure to be followed for applications to a magistrates' court for the detention, further detention, forfeiture or release of cash seized under Chapter 3 of Part 5 of the Proceeds of Crime Act 2002. Cash may be seized by a constable or customs officer on reasonable suspicion that the cash represents the benefit from unlawful conduct or is intended for use in unlawful conduct. The Rules also prescribe the procedure to be followed for applications to a magistrates' court for compensation where no forfeiture order is made. In addition, the Rules prescribe the forms to be used in connection with the applications and hearings.

Practitioners are advised to be aware of the requirements of Rule 7(4) of the Magistrates Courts (Detention and Forfeiture of Cash) Rules 2002, after a cash seizure forfeiture application made before a Magistrates Court under Part 5 of the Proceeds of Crime Act 2002 was recently ruled a nullity. The law enforcement agency had sent out Form G to all parties, including the court, and asked the latter to set up a Directions Hearing. This was followed by a successful Forfeiture Hearing. Subsequently solicitors for one of the respondents successfully applied for the whole matter to be re-heard because the court had failed to send out notices advising all parties of the Direction and subsequent Forfeiture Hearings. The police had written to all parties in advance of each of the hearings and there was agreement that the hearing dates were known in advance, but this did not comply with Rule 7(4) of the Magistrates Courts (Detention and Forfeiture of Cash) Rules 2002, which requires the courts to advise the parties of the hearings. See: Assets Recovery Agency: legal developments (I have contacted ARA to see if they can provide a case citation)

Magistrates' Courts (Detention and Forfeiture of Cash) (Amendment) Rules 2003 These Rules amend the Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002 ("the 2002 Rules"), by inserting a new rule which makes it clear that any magistrates' court, wherever situated, has jurisdiction to hear applications under the 2002 Rules. Section 52 of the Magistrates' Courts Act 1980 provides that, unless express provision is made to the contrary, a magistrates' court only has jurisdiction to consider a complaint if it relates to things done, or omissions, within the magistrates' court's commission area. Applications made under the 2002 Rules are treated as complaints, by virtue of rule 11(2) of the 2002 Rules.

Magistrates Court Application
Section 295 of the Proceeds of Crime Act 2002 (POCA) allows a Constable to detain the cash and bring it before a Magistrates' Court for an application to further detain it. There is a strict time limit for this. No more than 48 hours can elapse between the time that the cash is first seen by the officer and the conclusion of the first hearing.

If the hearing has not been conducted within 48 hours, the cash must be returned unless it is being detained under Section 22 of PACE (evidence in criminal proceedings).

The proceedings under POCA are civil proceedings and the civil standard of proof applies and the magistrate's court must decide on the balance of probabilities whether it is proved:-

(a) that any matters alleged to constitute unlawful conduct have occurred, or

(b)that any person intended to use any cash in unlawful conduct. (Section 241(3) POCA).

Home Office Circular 32/2005 : Proceeds of Crime Act 2002: Cash Seizure

Section 100 Serious Organised Crime Act 2005: Detention of seized cash: meaning of "48 hours".

In calculating a period of 48 hours in accordance with this subsection, no account shall be taken of- 

· any Saturday or Sunday,

· Christmas Day,

· Good Friday,

· any day that is a bank holiday under the Banking and Financial Dealings Act 1971 in the part of the United Kingdom within which the cash is seized,

Seized cash may not be detained for more than 48 hours except by order of a magistrate. A magistrate may make such an order if satisfied that there are reasonable grounds for the officer's suspicion and that the continued detention is justified for the purposes of investigating its origin or intended use. The magistrate may also make an order for continued detention if consideration is being given to the bringing of criminal proceedings, or if such proceedings have been commenced and not concluded. Monies detained would in most cases be paid into an interest bearing account pending the outcome of proceedings. 

The magistrates' court may release the cash in response to an application by the person from whom the cash was seized on the grounds that it is not recoverable property and is not intended for use in unlawful conduct. Secondly, a customs officer or a constable may release cash or any part of it after notifying the justice or magistrates' court if satisfied that the detention can no longer be justified. 

Section 64 Policing and Crime Act 2009 (detention of seized cash) Once cash has been seized under section 294 of POCA, it may be detained initially for a period of 48 hours (section 295(1)). A magistrate may make an order for continued detention of the cash if satisfied that there are reasonable grounds for the officer’s suspicion and that the continued detention is justified for the purposes of investigating its origin or intended use. The magistrate may also make an order for continued detention if consideration is being given to bringing criminal proceedings, or if such proceedings have been commenced and not concluded. 295(2)(a) of POCA originally provided that the magistrate could order the detention of seized cash for a three month period. Section 64 amends this by providing that the period of detention may be extended for six months. The maximum period during which seized cash may be detained remains at two years from the date of the first order.

Section 298 enables the magistrates' court to order the forfeiture of cash or any part of it if satisfied that it is recoverable property or is intended for use in unlawful conduct. Cash forfeiture proceedings are civil proceedings and the civil standard of proof will apply.

Section 299 Appeal against forfeiture
Section 299 Any party to proceedings for an order for the forfeiture of cash under section 298 who is aggrieved by an order under that section or by the decision of the court not to make such an order may appeal to the Crown Court. An appeal must be made before the end of the period of 30 days starting with the day on which the court makes the order or decision. The court hearing the appeal may make any order it thinks appropriate. If the court upholds an appeal against an order forfeiting the cash, it may order the release of the cash. An appeal under section 299 of the Proceeds of Crime Act 2002 is by way of re-hearing.

Section 300 Application of forfeited cash
Section 300 Application of forfeited cash: Cash forfeited under this Chapter, and any accrued interest on it is to be paid into the Consolidated Fund. But it is not to be paid in before the end of the period within which an appeal under section 299 may be made, or if a person appeals under that section, before the appeal is determined or otherwise disposed of.

A customs officer or police officer may apply to the court for detained cash to be forfeited under section 298. The court may order forfeiture if it is satisfied that the cash is recoverable property (i.e. obtained through unlawful conduct) or is intended by any person for use in unlawful conduct. The application for forfeiture will be made if no satisfactory explanation of the origin or purpose if the cash is forthcoming. The person from whom the cash was seized and any other interested party must be notified of the forfeiture application and they have a right to attend and be heard on whether the forfeiture application should be granted (see the Magistrates’ Courts (Detention and Forfeiture of Cash) Rules 2002). The proceedings are civil proceedings, so the burden of proof on the applicant is the balance of probabilities. These cases often entail lengthy and detailed consideration of accounts and financial documents and accountants attend as ‘expert’ witnesses. 

A proper audit trail for the cash is sought and documentary evidence of how the cash was accumulated. In making a decision on whether the cash is recoverable property or intended for use in unlawful conduct, you do not have to specify the exact unlawful conduct (section 242). 

If there is doubt about the credibility of the explanation given by the person from whom the cash was seized, that may properly be taken into account in making the decision (see Muneka v Commrs. for Customs and Excise [2005] EWHC 495). The court may order that only part of the cash be forfeited and the rest be returned if it is not satisfied as to the whole of the amount being recoverable property or intended for use in unlawful conduct. If cash is returned, interest on the sum must also be included. At the end of the hearing the question of costs will arise. Costs can only be made between the parties under s.64 of the MCA 1980 to the amount the court thinks just and reasonable.

Specific criminal conduct must be shown
In Angus v United Kingdom Border Agency [2011] EWHC 461 (Admin) the Court held that in order to obtain forfeiture of cash (or other property) the authorities must prove that it comes from (or was intended to be used for) an identified kind of unlawful conduct, or from one of a number of kinds of unlawful conduct. 

This was an appeal by way of case stated from the decision of the Crown Court dismissing an appeal from the decision of the magistrates' court who ordered the forfeiture of cash seized from the appellant pursuant to section 294 of the Proceeds of Crime Act 2002. An application for forfeiture of the cash was made pursuant to section 298 of the Act.

Before the court it was agreed by the parties that the findings made by the Recorder and Justices amounted to a finding that the cash seized was obtained as a result of criminal activity but that such activity was neither specified nor identified. The issue before the court was whether such a finding is sufficient for the purpose of section 242(2)(b) of the Act. It is the appellant's case that the finding does not satisfy the provision in that it fails to identify one of a number of kinds of conduct which would have been unlawful. It is the respondent's case that the finding of criminal activity as the source of the cash is sufficient for the purpose of the section. Having analysed the issues, the court considered in essence there was only one question to be answered, i.e. in a case of cash forfeiture does a customs officer have to show that the property seized was obtained through conduct of one of a number of kinds each of which would have been unlawful conduct or is it sufficient for the officer to point to criminal conduct of an unspecified kind? Held: Applying the provisions of section 242(2)(b) of the Act, our answer to the question is as follows: in a case of cash forfeiture, a customs officer does have to show that the property seized was obtained through conduct of one of a number of kinds each of which would have been unlawful conduct.

The approach as to what is required to be proven in civil recovery proceedings was further considered in ARA v Szepietowski [2007] EWCA Civ 766. The Director of Assets Recovery Agency and Others v Jeffrey David Green and Others [2005] EWHC 3168 (Admin). was considered by both parties; neither challenged its correctness. In Szepietowski the Court of Appeal considered an interlocutory point from civil recovery proceedings in the High Court regarding the proof required for the making of an interim receiving order. At paragraph 107 Moore Bick LJ, in considering the conclusions of Sullivan J in Green stated: 

"....In my view Sullivan J. was right, therefore, to hold that in order to succeed the Director need not prove the commission of any specific criminal offence, in the sense of proving that a particular person committed a particular offence on a particular occasion. Nonetheless, I think it is necessary for her to prove that specific property was obtained by or in return for a criminal offence of an identifiable kind (robbery, theft, fraud or whatever) or, if she relies on section 242(2), by or in return for one or other of a number of offences of an identifiable kind…."

Green was also approved by Carnwarth LJ in Olupitan & Others v Assets Recovery Agency [2008] EWCA Civ 104; Carnwarth LJ emphasised the word "solely" in Sullivan J's "second declaration".

"25 ….. Part 5 proceedings are not concerned with any property, however obtained. They are concerned only with property which has been obtained through conduct which is unlawful under the criminal law…….. In my judgment, the Act deliberately steered a careful middle course between, at the one extreme, requiring the Director to prove (on the balance of probabilities) the commission of a specific criminal offence or offences by a particular individual or individuals and, at the other, being able to make a wholly unparticularised allegation of "unlawful conduct" and in effect require a respondent to justify his lifestyle….""

No reverse burden of proof
In Muneka v Customs & Excise [2005] EWHC 495 (Admin)  para 8 “ ….The fact that this appellant lied was evidence upon which the district judge was entitled to conclude that the very suggestions put to him were in fact true on the balance of probabilities. The context in which the questions were asked is, in my judgment, important. The district judge was entitled to ask herself: why should this appellant have lied about the source and destination of that cash? He must have appreciated that such lies could have had no reasonable explanation other than that the suggestions made to him as to their source and as to destination were in fact true?”

Para 13 “…..I should say for the sake of clarity that in answer to the question in relation to the reverse burden of proof, although it was not argued before me, it is plain that there was no reverse burden of proof properly so-called; all that happened on the facts was that the facts were so startling that they called for an explanation. No truthful explanation was given. That does not amount to a shift in any burden of proof. So the answer is "no" and therefore question 3 does not arise.”

Forms
FORM A Application for continued detention of seized cash (s295(4))

FORM B Order for continued detention of seized cash (s295(2))

FORM C Notice to persons affected by an order for continued detention of seized cash (rr(4)(9), 5(6))

FORM D Direction for the release of detained cash under section 297(2) of the
Proceeds of Crime Act 2002(MC (Detention and Forfeiture of Cash) Rules 2002 r 6(6))

FORM E Order for the release of detained cash under section 301(3) of the
Proceeds of Crime Act 2002(MC (Detention and Forfeiture of Cash) Rules 2002 r 6(6)))

FORM F Order for the release of detained cash under section 301(4) of the
Proceeds of Crime Act 2002 (MC (Detention and Forfeiture of Cash) Rules 2002 r 6(6))

FORM G Application for forfeiture of detained cash

FORM H Order for forfeiture of detained cash (section 298(2) of the
Proceeds of Crime Act 2002; MC (Detention and Forfeiture of Cash) Rules 2002 r 7(7))

Procedure
Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002
Under section 294 Proceeds of Crime Act 2002 (2002 Act) a police constable or customs officer may seize cash if he has reasonable grounds for suspecting that the cash is recoverable property intended for use in unlawful conduct.

Section 241 of the Proceeds of Crime Act 2002 defines unlawful conduct. The unlawful conduct may have occurred inside or outside the United Kingdom. The conduct is unlawful if it is unlawful under the criminal law of that country and would be unlawful if it occurred within the United Kingdom. The unlawful conduct may have taken place outside the UK but the seized cash as a result of that conduct must have been seized in the UK. 

Section 289(6) and (7) defines cash:

(6) Cash means — (a) notes and coins in any currency, (b) postal orders, (c) cheques of any kind, including travellers’ cheques, (d) bankers’ drafts, (e) bearer bonds and bearer shares, found at any place in the United Kingdom.

(7) Cash also includes any kind of monetary instrument which is found at any place in the United Kingdom, if the instrument is specified by the Secretary of State by an order made after consultation with the Scottish Ministers.

The cash seized under section 294 of the 2002 Act must not be less than the minimum amount. This can be an estimated amount but if there is a dispute about the value, the cash must be counted as soon as is reasonably practicable. The minimum amount is currently £1,000 (Proceeds of Crime Act 2002, as amended by SI No 1699, 2006: see Home Office Circular 16/2006.) The ability to estimate the cash at the first hearing ensures that the cash is not tampered with and thereby does not lose any forensic evidential value. Foreign currency should be converted into the sterling value by applying the prevailing rate of exchange. 

Under section 295 of the 2002 Act seized cash may not be detained for more than 48 hours except by order of a magistrate. A magistrate may make such an order if satisfied that there are reasonable grounds for the officer's suspicion and that the continued detention is justified for the purposes of investigating its origin or intended use. The magistrate may also make an order for continued detention if consideration is being given to the bringing of criminal proceedings, or if such proceedings have been commenced and not concluded. Monies detained would in most cases be paid into an interest bearing account as provided in section 296 pending the outcome of proceedings.

Section 100 Serious Organised Crime and Police Act 2005: Detention of seized cash: meaning of “48 hours” requires any calculation of the 48 hour period to leave out of account Saturdays, Sundays, Christmas Day and Good Friday (which are public holidays) and any day that is a bank holiday in the part of the United Kingdom in which the cash was seized.  Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002
Rule 4 outlines the procedural requirements for an initial application for the continued detention of cash seized. 

The application must be made by way of Form A and should be sent to the Area Director for the court before which the applicant wishes to make the application. Where an application is made effectively out of hours it will be sufficient for officer to bring Form A with him to court. Rule 4(3) states that a copy of the written application and notification of the hearing shall be given by the application to the person from whom the cash was seized. It is also advisable to obtain a certificate of service.

Rule 7 Stipulates where Form A and Form G should be sent.

Rule 11 covers the conduct of the hearing. The applicant, respondents, responses and any witnesses must give evidence under oath. Therefore they may be required to answer any questions put to them by the other party or magistrates.

Rule 11(4) requires the court to record the substance of any statements made under oath. 

Section 295(4) describes the criteria to determine whether an order shall be made or not.

Section 295(2) provides the maximum length of time any order can be made. Each extension may only be made for a period of 3 months and no extensions may be made beyond the period of 2 years of the initial order. The maximum period of 2 years cannot be extended and the cash must therefore be released unless a forfeiture application has been made. The 2 years will give the police opportunity to investigate the source of the money and or await the outcome of any criminal proceedings in relation to the cash.

Harrison, R (on the application of) v Birmingham Magistrate's Court & Anor [2011] EWCA Civ 332This was an appeal, against the decision of a deputy High Court judge in the Administrative Court. He refused the appellant permission to apply for judicial review to quash a decision of the Birmingham Magistrates' Court to make a forfeiture order under section 298 of the Proceeds of Crime Act 2002 in relation to the sum of £5,000 seized from 32 Kent Road. Central to this appeal was the appellant's evidence that she received no notice of the hearing at which the forfeiture order was made and that if she had had notice she would have contested the application. The court concluded on the papers and in the light of the overly prolonged history of the case, that the appellant had no notice of the proceedings and quashed the forfeiture order. The court said that the £5,000 remained with the police and, if the police wished to retain the money, then the right to detain the money could presumably be determined afresh in the Magistrates' Court. 

55. In conclusion I would invite the Lord Chief Justice [1] to consider an amendment to the Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002 to permit a person to show that, notwithstanding ostensible service, the purported recipient had not in fact received notice. 

56. Pending any such amendment I would invite Magistrates to be particularly prudent about continuing with an application for a forfeiture order in circumstances like the present in the absence of the person with a claim to the money. If, as in this case, criminal proceedings are still ongoing, it might be thought worthwhile to give notice of the hearing to the solicitors dealing with the criminal case, albeit that those solicitors (as in this case) had not been instructed in the civil proceedings for forfeiture.

57. In the present case the magistrate took into account that the appellant "was believed to be involved in fraud by false representations". Some six months later the appellant was told that no proceedings would be taken against her for this fraud. It might be thought prudent in a case where the court intends to rely on the fact that the defendant is believed to be involved in a criminal offence to adjourn the forfeiture proceedings until the outcome of any criminal proceedings is known.
Lord Justice Pill:

“I repeat what I said in similar circumstances in R v Payton [2006] EWCA Crim 1226, at paragraph 31. Liaison between police acting in forfeiture proceedings and the prosecuting authority is essential.”

1. ↑ Note 1 At the time that the 2002 Rules were made, section 144 provided that the Lord Chancellor was to make the rules, following consultation. The power to make the rules was transferred to the Lord Chief Justice by amendments made by the Constitutional Reform Act 2005, Schedule 4(1) paragraph 102(3)(a), which came into force in April 2006. 

Payton, R v [2006] EWCA Crim 1226 (26 May 2006) The Court observed, albeit obiter (and adopting counsel's submissions), that "it is highly undesirable that civil proceedings for forfeiture [in the magistrates' court] should take place before or concurrently with criminal proceedings. "There is a real potential unfairness for a defendant to be put in the position of giving evidence on oath about matters which could affect his criminal trial before his criminal trial takes place. If the defendant chooses not to give such evidence, it might well result in forfeiture of cash seized before his criminal trial has concluded, or even started". The protection provided for defendants by section 17(6) of the 2002 Act, in Part 2 dealing with confiscation proceedings, does not exist in Part 5, it is submitted."

It is important that care is taken to ensure that the fair trial of a defendant is not prejudiced by anything arising in civil proceedings in the magistrates' court and steps should be taken accordingly. Liaison between police acting under Part 5 of the 2002 Act and the prosecuting authority is essential. In view of what happened in this case, the issue should be addressed by them.

Witness statements
Civil Procedure Rules Part 32.2 sets out how evidence is to be given and facts are to be proved.

A witness statement is a written statement signed by a person which contains the evidence which that person would be allowed to give orally (CPR r. 32.4(1))

Civil Procedure Rules Part PD 32.17 sets out the form and content of a witness statement.

Funding
· Legal Expenses Funding Following Cash Forfeiture
· LSC APP1 Application for CLS funding certificate CLS APP Legal Representation Non-family Proceedings


9. Chapter 3 of Part 5 of the Proceeds of Crime Act 2002 deals with the recovery of cash in summary proceedings. CLS funding is available for the following proceedings in magistrates’ courts under Chapter 3 of Part 5:

(a) Section 295. Application to extend the period during which seized cash may be detained.

(b) Section 297. Orders directing the release of the whole or any part of detained cash.

(c) Section 298. This is the key provision of Chapter 3 of Part 5. It covers applications for the forfeiture of detained cash.

(d) Section 301. Application by a person other than the person from whom the cash was seized, claiming ownership of detained cash and seeking its release.

(e) Section 302. Application for compensation for the detention of cash if no forfeiture order is made by the court.

10. Where the magistrates’ court makes an order for forfeiture under section 298 any person aggrieved by the order may appeal to the Crown Court. CLS funding is also available for representation on such appeals.

11. Being civil proceedings, CDS funding is not available for any proceedings under Part 5 of the 2002 Act.

All applications for CLS funding forproceedings under the Proceeds of Crime Act 2002 should be made to the:

Services Unit
Legal Services Commission
29-37 Red Lion Street
London WC1R 4PP

Tel: 020 7759 1525
Fax: 020 7759 1526.

Civil Contracting
Special Investigations unit
Contacting the Special Investigations Unit

The team can be contacted at: SIU 
Legal Services Commission
11th Floor
Exchange Tower
2 Harbour Exchange Square
London E14 9GE
(DX 170 London/Chancery Lane) 
Main phone number: 020 7718 8023

Serious Crime Act 2007
Section 84: Powers for prosecutors to appear in cash recovery proceedings

Section 84 of the Serious Crime Act 2007 amends Proceeds of Crime Act 2002 and the Commissioners for Revenue and Customs Act 2005 to enable the Director of Public Prosecutions or the Director of Public Prosecutions for Northern Ireland to act for constables and the Director of Revenue and Customs Prosecutions to act for officers of Revenue and Customs in cash recovery proceedings in the magistrates' courts. In the case of the Director of Revenue and Customs Prosecutions, the Commissioners for Revenue and Customs Act 2005 is amended to allow designated staff who are not prosecutors and outside contractors to appear in these proceedings. The amendments made by this section are further amended by paragraph 12 of Schedule 11 to the Act to include accredited financial investigators in these new provisions. These amendments will only be needed when accredited financial investigators are given functions in relation to the recovery of cash in summary proceedings (see the commentary on section 77).

Costs from central funds
Stone, R (on the application of) v Camberwell Green Magistrates Court & Anor [2010] EWHC 2333 (Admin) (29 June 2010) The issue in this case was a refusal to award costs following the release of monies originally seized under POCA and subject to forfeiture proceedings in the magistrates’ court. The decision takes the case law on this subject no further, but this observation is of wider interest:

“I would stress that neither I nor my Lord resolve the question as to whether the District Judge had jurisdiction at all to make an order for costs. On one view of the circumstances in which the matters were resolved neither section 52(3) of the Courts Act 1971 nor section 64(1) of the Magistrates' Courts Act 1980 apply. It is arguable in those circumstances that no jurisdiction to award costs arose at all. I emphasize, for the very good reasons advanced by my Lord, that that question does not fall for decision today.”

Perinpanathan, R (on the application of) v City of Westminster Magistrates Court & Anor [2010] EWCA Civ 40 This was an appeal against the decision of a Divisional Court of the Queen's Bench Division dismissing the Appellant's claim for judicial review of the decision of the City of Westminster Magistrates' Court refusing to make an order against the Metropolitan Police Commissioner for payment of her costs of her successfully defending proceedings brought by the Commissioner under 298 of the Proceeds of Crime Act 2002 for the confiscation of cash of some £150,000 belonging to her. The Appellant challenges both the correctness of the decision of the Divisional Court in City of Bradford Metropolitan District Council v Booth, and, if the principle enunciated by Lord Bingham LCJ in that case is good law, its application to proceedings under section 298 and in particular the present case. Held: the facts of the present case, viewed against the legislative framework of POCA, justified the magistrates' refusal to order the police to pay the appellant's costs. The court agreed with the conclusion of the Divisional Court dismissed the appeal.

Lord Justice Stanley Burton: "I derive the following propositions from the authorities to which I have referred: 

(1) As a result of the decision of the Court of Appeal in Baxendale-Walker, the principle in the City of Bradford case is binding on this Court. Quite apart from authority, however, for the reasons given by Lord Bingham LCJ I would respectfully endorse its application in licensing proceedings in the magistrates' court and the Crown Court.

(2) For the same reasons, the principle is applicable to disciplinary proceedings before tribunals at first instance brought by public authorities acting in the public interest: Baxendale-Walker.

(3) Whether the principle should be applied in other contexts will depend on the substantive legislative framework and the applicable procedural provisions.

(4) The principle does not apply in proceedings to which the CPR apply.

(5) Where the principle applies, and the party opposing the order sought by the public authority has been successful, in relation to costs the starting point and default position is that no order should be made.

(6) A successful private party to proceedings to which the principle applies may nonetheless be awarded all or part of his costs if the conduct of the public authority in question justifies it.

(7) Other facts relevant to the exercise of the discretion conferred by the applicable procedural rules may also justify an order for costs. It would not be sensible to try exhaustively to define such matters, and I do not propose to do so."

Master of the Rolls: 

"77. The effect of our decision is that a person in the position of the appellant, who has done nothing wrong, may normally not be able to recover the costs of vindicating her rights against the police in proceedings under section 298 of POCA, where the police have behaved reasonably. In my view, this means that Magistrates should exercise particular care when considering whether the police have acted reasonably in a case where there is an application for costs against them under section 64. It would be wrong to invoke the wisdom of hindsight or to set too exacting a standard, but, particularly given the understandable resentment felt by a person in the position of the appellant if no order for costs is made, and the general standards of behaviour that can properly be expected from the police, it must be right to scrutinise their behaviour in relation to the seizure, the detention, and the confiscation proceedings, with some care when deciding whether they acted reasonably and properly." 

In Perinpanathan v City of Westminster Magistrates Court [2009] EWHC 762 (Admin) (10 March 2009) the court said that the Justices did not err in their approach to the award of costs.  They  Justices' were entitled to refuse to order the costs of the hearing against the Metropolitan Police Commissioner.  See: Times Law Report Regina (Perinpanathan) v City of Westminster Magistrates Court and Another
The defendant was stopped at Heathrow Airport. She was carrying some £150,000 in cash. The cash was detained by the police on the basis that there were reasonable grounds to suspect it was intended for use in unlawful conduct, namely terrorism. Following a two day hearing at Westminster Magistrates' Court, the Justices declined to order forfeiture of the cash. The interested parties had failed to prove, on the balance of probabilities, that the intention was to use the cash for unlawful purposes. This application for judicial review was in respect of the Justices' refusal to order the costs of the hearing against the Metropolitan Police Commissioner. Held: The Magistrates did not err in their approach to the award of costs. They were entitled to make the order they did. The court should not therefore interfere with it.

In dismissing forfeiture proceedings said a court is entitled to refuse costs (section 64 Magistrates' Courts Act 1980). The court referred to City of Bradford Metropolitan District Council v Booth at para 26:
“Where a complainant has successfully challenged before justices an administrative decision made by a police or regulatory authority acting honestly, reasonably, properly and on grounds that reasonably appeared to be sound, in exercise of its public duty, the court should consider, in addition to any other relevant fact or circumstances, both 

(i) the financial prejudice to the particular complainant in the particular circumstances if an order for costs is not made in his favour; and 

(ii) the need to encourage public authorities to make and stand by honest, reasonable and apparently sound administrative decisions made in the public interest without fear of exposure to undue financial prejudice if the decision is successfully challenged."
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