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Secretary of State v Tuncel (Admin) [2012] EWHC 402
Secretary of State for the Home Department v Tuncel & Anor [2012] EWHC 402 (Admin) (28 February 2012)The questions which the court posed for the opinion of the High Court were those which had been drafted by the UKBA's advisers and had been included in the request for a case to be stated. They were: 

(1) "Whether, when hearing an application for a forfeiture of cash under section 298(2) of the Proceeds of Crime Act 2002 (or an appeal in relation to such an application), the court needs to be satisfied that there was a reasonable ground to suspect on the part of the authorities prior to search, questioning or seizure as to whether the money was recoverable property or intended for use in unlawful conduct.

(2) Whether, as a matter of proper construction of section 298(2) of the Proceeds of Crime Act 2002, there is a condition precedent to the power to order forfeiture, namely that the court must be satisfied that there were reasonable grounds for stopping, questioning and/or seizure."

The answers to the two questions posed for the opinion of the High Court are "No".

Harrison, R v Birmingham Magistrate's Court (25 March 2011)
Harrison, R (on the application of) v Birmingham Magistrate's Court & Anor [2011] EWCA Civ 332 This was an appeal, against the decision of a deputy High Court judge in the Administrative Court. He refused the appellant permission to apply for judicial review to quash a decision of the Birmingham Magistrates' Court to make a forfeiture order under section 298 of the Proceeds of Crime Act 2002 in relation to the sum of £5,000 seized from 32 Kent Road. Central to this appeal was the appellant's evidence that she received no notice of the hearing at which the forfeiture order was made and that if she had had notice she would have contested the application. The court concluded on the papers and in the light of the overly prolonged history of the case, that the appellant had no notice of the proceedings and quashed the forfeiture order. The court said that the £5,000 remained with the police and, if the police wished to retain the money, then the right to detain the money could presumably be determined afresh in the Magistrates' Court. 

55. In conclusion I would invite the Lord Chief Justice[Note 1 At the time that the 2002 Rules were made, section 144 provided that the Lord Chancellor was to make the rules, following consultation. The power to make the rules was transferred to the Lord Chief Justice by amendments made by the Constitutional Reform Act 2005, Schedule 4(1) paragraph 102(3)(a), which came into force in April 2006. ] to consider an amendment to the Magistrates' Courts (Detention and Forfeiture of Cash) Rules 2002 to permit a person to show that, notwithstanding ostensible service, the purported recipient had not in fact received notice. 

56. Pending any such amendment I would invite Magistrates to be particularly prudent about continuing with an application for a forfeiture order in circumstances like the present in the absence of the person with a claim to the money. If, as in this case, criminal proceedings are still ongoing, it might be thought worthwhile to give notice of the hearing to the solicitors dealing with the criminal case, albeit that those solicitors (as in this case) had not been instructed in the civil proceedings for forfeiture.

Iqbal v South Bedfordshire Magistrates Court (23 February 2011)
Iqbal v South Bedfordshire Magistrates Court [2011] EWHC 705 (Admin) This was an application for Judicial Review of a decision of the Magistrates' which under section 295(2) of the Proceeds of Crime Act 2002 they authorised the continuing detention by the Chief Constable of the Bedfordshire Constabulary of the sum of £2,050 in cash seized from the claimant. The claimant alleged that the Chief Constable's application had been brought outside the 48 hour period specified in section 295(1). Refused.

The cash was first lawfully seized under section 19 of the Police and Criminal Evidence Act 1984, when the Bedfordshire police executed a search warrant under section 23 of the Misuse of Drugs Act 1971. The officer who was handling the money laundering investigation, sought advice and was told by the Crown Prosecution Service that no criminal proceedings would be brought on that subject against the claimant. Seven days later the officer went to the property store after counting the money, he then purported to seize the cash under section 294 of the 2002 Act. Application was made to the Magistrates Three days later. Under section 295(1)(b), when calculating the period of 48 hours in accordance with the sub-section, no account is to be taken of any Saturday or Sunday. If the relevant seizure occurred on a Sunday, and given the intervening Saturday and the Sunday, it was common ground that the Magistrates had power to make the order they did. Section 295(2 provides that "the period for which the cash...may be detained may be extended by an order made by a magistrates' court." There was no requirement to return the cash to the claimant before seizing it under section 294 as in R v Cook because the it had been lawfully seized and retained under section 19 and section 22 of the Police and Criminal Evidence Act 1984.

Crisp & Anor, R v (9 February 2010)
Crisp & Anor, R v [2010] EWCA Crim 355 This was an appeal by the prosecution from a decision of the Recorder in confiscation proceedings brought by the prosecution under Part 2 of the Proceeds of Crime Act 2002 against the respondent, David Crisp. The Judge heard argument against the respondent and another defendant on the prosecution's confiscation applications; at the conclusion of which he ruled that section 6(6) of the Act gave him power to adjust the amount of any confiscation order to take account of monies which had been forfeited under section 295 of the Act, and that, in the exercise of his discretion, he proposed to do so. The judge assessed the benefit at £53,101.22, but made no confiscation order because he took into account that £82,000 in cash had been seized from Crisp and forfeited and therefore the money could no longer be said to be an available amount for confiscation. The prosecution appealed against those orders. They submited that the judge was wrong in law to take into account the sums in cash which had been seized and forfeited. Since there was no dispute that the respondent's available assets exceeded the benefit assessed by the judge, he ought, in the submission of the prosecution, to have made confiscation a order in the amount of the benefit certified by the judge: that is, £53,101.22. There was no allegation that the respondent had a criminal lifestyle. So the issue was what benefit he obtained from his "particular criminal conduct", and what available assets he had. Held: The forfeiture proceedings were not "proceedings in respect of loss sustained in connection with the conduct". The loss sustained by Customs and Excise was the evasion of excise duty and VAT on the contraband cigarettes. By applying to forfeit the cash found at the respondent's home, the Customs and Excise were not seeking to recoup any part of that loss. Either that money had nothing to do with the smuggling offences to which he pleaded guilty, or, if it did, then the money was an additional benefit from that offending. Either way, recovery of the cash did not diminish the loss from the evasion of the duty. So the forfeiture proceedings were not proceedings to recover that loss, and section 6(6) was irrelevant…..Nor was there any double counting in the state pursuing both a confiscation claim made under Part 2 of the Act in respect of the avoidance of duty, and forfeiture proceedings under Part 5 of the Act in respect of the cash found in the respondent's home….. If the cash was directly connected with the offences to which the respondent pleaded guilty, then the situation would be analogous to the example given by Lord Rodger of the smuggler who succeeds in selling the smuggled goods. His benefit will consist both a pecuniary advantage equal to the value of the duty evaded, and also property in the form of sales receipts..”. Appeal allowed.

Revenue and Customs, R v Pisciotto (14 July 2009)
Revenue and Customs, R (on the application of) v Pisciotto [2009] EWHC 1991 (Admin) The court examined - the law – practices and procedures - cash seizures under 294 Proceeds of Crime Act 2002

Murray, R v Birmingham Magistrates Court (01 April 2009)
Murray, R (on the application of) v Birmingham Magistrates Court [2009] EWHC 1546 (Admin)This is an application for permission to apply for judicial review. The claimant seeks permission to challenge the decision of the District Judge that an accountants' report, prepared for the claimant, and submitted to the Birmingham Crown Court in connection with criminal proceedings which resulted in his conviction for possession with intent to supply cannabis, was admissible in forfeiture proceedings brought by the interested party, the Chief Constable for the West Midlands Police. These proceedings were in respect of £87,500 cash seized from the claimant's premises at the time of his arrest. A number of remedies are sought, including the quashing of the decision, a declaration and stay on the forfeiture proceedings. Application refused: there is an alternative remedy by way of appeal under section 299 of the Proceeds of Crime Act 2002 if the District Judge's eventual decision is adverse to the applicant. The appeal would be by way of re-hearing and the court may make any order it thinks appropriate.

Orton v Truro Crown Court (21 January 2009)
Orton v Truro Crown Court & Anor [2009] EWHC 168 (Admin) Costs in defending an unsuccessful application under POCA to seize monies was refused. The only information available to the court as to how the courts approach the question of costs was contained in a letter written by the Crown Court and exhibited to the claimant's affidavit. This sets out the judge's comments on the application: 

"My recollection is that we refused the respondent's costs because he had done little or nothing to rebut the appellant's case in confiscation proceedings, which were essentially a civil/balance of probability proceedings tried in the criminal courts." 

Held: "For my part, I have difficulty in understanding this reasoning. It was not for the claimant to rebut the police case, but for the police to establish their claim that the cash should be forfeited. This they failed to do on both occasions. There was no finding of conduct which might otherwise disentitle the claimant to his costs. Although we have not heard argument on the point, it seems to me that, on an appeal to the Crown Court by the police, the powers of that court include a power to review the decision of the Magistrates' Court on the question of costs in accordance with the wide powers set out in section 299. Having succeeded in both courts, I would have expected the claimant to have been awarded his costs in each case unless cogent reasons were advanced why he should not."

GMP, R v City of Salford Magistrates Court (21 July 2008)
Greater Manchester Police, R (on the application of) v City of Salford Magistrates Court [2008] EWHC 1651 (Admin) In considering section 295 Proceeds of Crime Act 2002 at an interim stage of a police investigation, the test for the court to consider was whether criminal monies had been a material contribution to the acquisition of restrained monies. It was in essence a lower threshold than that required under section 298. The District Judge was therefore not asking himself the right question, which was whether there were reasonable grounds for suspecting that this money derived to a material degree from the labour of people whom it was a criminal offence to employ, and whether its further detention was justified pending investigation of its derivation, or consideration was given to bringing proceedings against any person "for an offence with which the cash is connected". Instead he appears to have been approaching the matter on the basis that the Chief Constable had to show that the apparent criminality of the company had rendered the whole business unlawful.

Olupitan & Anor v Assets Recovery Agency (22 February 2008)
Director of Assets Recovery Agency & Ors, R (on the application of) v Green & Ors [2005] EWHC 3168 (Admin) The preliminary issue was ordered to be tried by McCombe J and its terms are set out in his order dated 20th July 2005 as follows: 

"Whether a claim for civil recovery can be determined on the basis of conduct in relation to property without the identification of any particular unlawful conduct, this first question to include whether the claimant can sustain a case for civil recovery in circumstances where a respondent has no identifiable lawful income to warrant the lifestyle and purchases of that respondent."

Mr. Justice Sullivanh Held: 

"1. In civil proceedings for recovery under Part 5 of the Act the Director need not allege the commission of any specific criminal offence but must set out the matters that are alleged to constitute the particular kind or kinds of unlawful conduct by or in return for which the property was obtained. 

2. A claim for civil recovery cannot be sustained solely upon the basis that a respondent has no identifiable lawful income to warrant his lifestyle."

In Olupitan & Anor v Assets Recovery Agency (includes Addendum) [2008] EWCA Civ 104 Lord Justice Carnwath said:

“In my view this is the correct approach, and I would respectfully adopt Sullivan J's analysis and conclusions. However, I would emphasise the word "solely" in the second declaration. Lack of lawful income to support the respondent's lifestyle may be a very relevant factor in painting the overall picture.”

Ebbnie, R v Surrey Police (21 January 2008)
In Ebbnie, R (on the application of) v Surrey Police [2008] EWHC 166 (Admin) E was arrested at the airport with some £7,000 in cash. The case had a chequered history. An application for forfeiture was eventually withdrawn. Bradford was drawn to the Magistrates' attention. They made no order for costs.

Payton, R v (26 May 2006)
Payton, R v [2006] EWCA Crim 1226 (26 May 2006) The Court observed, albeit obiter (and adopting counsel's submissions), that "it is highly undesirable that civil proceedings for forfeiture [in the magistrates' court] should take place before or concurrently with criminal proceedings. "There is a real potential unfairness for a defendant to be put in the position of giving evidence on oath about matters which could affect his criminal trial before his criminal trial takes place. If the defendant chooses not to give such evidence, it might well result in forfeiture of cash seized before his criminal trial has concluded, or even started". The protection provided for defendants by section 17(6) of the 2002 Act, in Part 2 dealing with confiscation proceedings, does not exist in Part 5, it is submitted."

It is important that care is taken to ensure that the fair trial of a defendant is not prejudiced by anything arising in civil proceedings in the magistrates' court and steps should be taken accordingly. Liaison between police acting under Part 5 of the 2002 Act and the prosecuting authority is essential. In view of what happened in this case, the issue should be addressed by them.

Merseyside Police v Hickman (01 March 2006)
Merseyside Police v Hickman & Anor [2006] EWHC 451 (Admin) (01 March 2006)The police lawfully seized and retained cash amounting to £6,756 under section 19 and section 22 PACE 1984. At the time of the seizure the minimum amount under the Proceeds of Crime Act 2002 was £10,000. Proceedings were issued under the Police Property Act 1897 for the return of the money. By the time matters progressed the minimum amount decreased to £5,000. The police re-seized the cash under section 294 Proceeds of Crime Act 2002. The District Judge found in favour of the Respondents. The case was appealed by way of stated case. The Court answered the two questions posed by the District Judge thus: “The answer to the first question posed by the District Judge, "Can money seized under the provisions of the Police and Criminal Evidence Act 1984 be re-seized under the Proceeds of Crime Act 2002?" is yes, and to the second question, "Can there be a re-seizure under the Proceeds of Crime Act 2002 when at the time of the first seizure the legal minimum allowed was £10,000 under the Proceeds of Crime Act 2002?" is yes, provided at the time of the seizure under section 294 the amount was above the statutory minimum which then applied”.

Assets Recovery Agency, R v Green & Ors (16 December 2005)
Director of Assets Recovery Agency & Ors, R (on the application of) v Green & Ors [2005] EWHC 3168 (Admin) The forfeiture authorities. [counsel] relied upon four cases dealing with forfeiture provisions, in the Criminal Justice (International Co-operation) Act 1990 (Bassik & Osborne v Commissioners of Customs & Excise (1993) 161 JP 377), and Nevin v Customs & Excise (unreported, 3rd November 1995), the Drug Trafficking Act 1994 (Butt v Her Majesty's Customs & Excise (2001) 166 JP 173), and section 298 of the Act (Muneka v Commissioners of Customs & Excise, decision of Moses J (as he then was). The principle that facts may be proved by inference is not in doubt, and the cases cited by [counsel] are all illustrations of the application of that principle in practice. Thus, in Bassik's case he was stopped by a customs officer when he was passing through Gatwick Airport with a one way airline ticket to Amsterdam and £21,520 of cash in his possession. The money had been supplied by Osborne. When he and Bassik were asked for their explanations, their demeanour was evasive and the magistrate did not believe them. The facts in Nevin were not dissimilar, save that he had been stopped at Dover en route to Amsterdam with £90,745 of English and Scottish banknotes in his possession. In Butt the appellant's nephew was stopped on route to Amsterdam, with a one way ticket and $695,000 (about £410,000) sterling of cash wrapped up in brown paper packages. In Muneka the destination was Tirana in Albania, and the amount of cash in the appellant's possession was £22,760.

Muneka v Customs & Excise (02 February 2005)
Muneka v Customs & Excise [2005] EWHC 495 (Admin) “…the fact that there was no explanation for the source of that money, no reasonable explanation as to why he was taking that cash to Albania, the fact that there were discrepancies in his explanations as to the source of the money and as to its destination, taken together, did establish, both source and intention. At least the district judge was entitled to conclude on the balance of probabilities.” “…insofar as it is suggested that it is incumbent upon the prosecution to identify the criminal activity, the source of the money or the criminal offence for which it is intended to use the money, that, in my judgment, is incorrect. All that has to be shown is that the source of the money was a criminal offence in the United Kingdom and that it was intended for a criminal use either in the United Kingdom or elsewhere. In the instant case there was ample evidence of both and no other reasonable explanation.”

Leigh, R v Uxbridge Magistrates Court 07 July 2005)
Leigh, R (on the application of) v Uxbridge Magistrates Court [2005] EWHC 1828 (Admin) (Procedural requirements in civil cash forfeiture proceedings before the Magistrates' Court)

This was an application for judicial review. The claimant sought to quash the decision of the Magistrates' Court in which they ordered forfeiture of €46,320 which had been seized by Customs & Excise from the claimant. The claimant did not attend the hearing. At an earlier hearing the claimant made it plain that he forfeiture proceedings were contested.

The claimant contended that Rule 7 (6) requires the court to be satisfied that there was no contest as at the date of the forfeiture hearing. That Regulation states: 

"If neither the person from whom the cash was seized nor any other person who was affected by the detention of the cash seeks to contest the application the court may decide the application at the directions hearing."

There was nothing to indicate on any of the documents what the magistrates were told; whether the fact that he was representing himself was spelled out; whether it was spelled out that two weeks before he had indicated he was contesting the application. Neither was it clear if the justices were ever invited to consider the question of jurisdiction giving rise to their power to order forfeiture of the cash. The magistrates having made that order for forfeiture, the relevant documentation was sent not to the claimant's address in Spain but to his address in London. He remained unaware of the order.

Held: In my view, on the limited facts which have been placed before me, it is not possible to say the magistrates were entitled to make the order they did. It is not possible to say they were entitled to be satisfied that Rule 7 (6) applied. In those circumstances I shall quash the order that the magistrates have made. I repeat, and emphasise; in doing so I express no principle. It is simply the application in this case to very particular facts.

Merseyside Police v Reynolds (19 November 2004)
Merseyside Police v Reynolds [2004] EWHC 2862 (Admin) (19 November 2004)

Lancashire Police, R v Burnley Magistrates (05 December 2003)
Lancashire Constabulary, R (on the application of) v Burnley Magistrates Court [2003] EWHC 3308 (Admin)
Gorgievski v Customs and Excise (12 November 2003)
Gorgievski v Customs and Excise & Anor [2003] EWHC 2773 (Admin) (12 November 2003) This was an application for judicial review to quash the decision of the district judge at Horseferry Road Magistrates' Court ordering forfeiture of certain money in the claimant's possession under section 43 of the Drug Trafficking Act 1994. “28. Though this legislation is described as draconian, it strikes me that there is an air of unreality about much of the claimant's submissions. This is meant to be a simple and summary procedure for the determination of forfeiture questions without elaborate rules. These rules direct how that should be achieved. I therefore incline to the view that if there were the alleged breaches of procedure they would not found the argument that the proceedings thereafter were a nullity.2

Abecasis, R v Luton Justices (09 March 2000)
Abecasis, R (on the application of) v Luton Justices [2000] EWCA Civ 5564 (09 March 2000); 164 JP 265 The Court considered the requirements Rule, Rule 7(1), which states that an application under section 42(3) Drug Trafficking Act 1994 for continued detention, "shall be in Form C". It was assumed that that had not been done. It is clear from the judgment of May LJ in that case that the court did not feel that any such procedural irregularity or failure irretrievably flawed the proceedings which followed. May LJ said

"15. There is in my view no merit whatever in this submission and I consider it is wrong..."

He went on to say this, by reference to facts of that case: 

"15....The appellant having been notified, he attended the hearing and was represented. There is, in my judgment, no substance whatever in the contention that the proceedings are fatally flawed if it cannot be shown that the magistrates received the form. In substance the rules were complied with. The customs asked the court for hearing, the appellant was notified of the hearing. The hearing took place without any consequence prejudicial to the appellant, from the fact that it could not be positively established that the form had been received." 

May LJ said at paragraph 19:

"19... Even if there were narrative merit in this contention, I am quite unpersuaded that what Mr Wales [the customs officer] did was an abuse. The strength or otherwise of substantive grounds for applying for forfeiture would be tested at the forfeiture hearing. Those conducting these matters on behalf of the Customs are entitled to change their minds quickly or, more specifically, to take the decision which had not been made on the previous day; and they were entitled, I think, generally to take any legitimate steps in the public interest to preserve the proper possibility of a forfeiture order if they had got into procedural difficulties. On assumptions of fact favourable to the appellant, that is what Mr Wales did. It is not, in my judgment, an abuse, nor should it be stigmatised as having been done in bad faith."

Abecasis, R v Luton Justices (29th June, 1999)
Abecasis, R (on the application of) v Luton Justices [1999] EWHC Admin 613 (29th June, 1999) The appeal concerned applications for detention and forfeiture of cash under of sections 42 and 43 of the Drugs Trafficking Act 1994. The Justices had ordered extensions of time to detain cash on three occasions. The third period expired on 4th February 1999. Customs officers had intended just before 4th February to seek a further extension, but were thwarted by the court's failure to serve the requisite notice on the defendant. To avoid the disaster with losing the detention, a customs officer served an application for forfeiture, whose effect was to preserve detention of the cash until the completion of the forfeiture proceedings. 
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