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Non-molestation orders
Form FL401 Application for: a non-molestation order, an occupation order.
Family Proceedings Courts (Miscellaneous Amendments) Rules 2009 No. 858 (L. 9)
Family Proceedings Courts (Child Support Act 1991) Rules 1993
CPS Restraining Orders - Section 12 Domestic Violence, Crime and Victims Act 2004
By Neil Addison Barrister website. In an increasingly specialised legal profession, the roles of Family Lawyer and Criminal Lawyer do not often intersect except in the area of “Domestic” Violence. However, since Section 1 and section 12 of the Domestic Violence, Crime and Victims Act 2004 were brought into force overlap has become more fundamental.

There are three particular innovations in the Act

· Section 1 Makes breach of a Family Law Non Molestation Order an arrestable criminal offence.

· Section 12 Allows criminal courts to make Protection from Harassment Act Restraining Orders when a defendant is convicted of ANY criminal offence. 

· Section 12(5) (allows Criminal Courts to make Restraining Orders even when a defendant has been found "Not Guilty" of the offence.

It is worth noting that in R v Gowan [2007] EWCA Crim 1360. the Court of Appeal stated that post conviction ASBO's should not be made in cases involving Domestic Violence.

Non Molestation Orders
The changes to Non Molestation Orders are in sections 1 to 4, and paragraphs 34 to 42 of Schedule 10 of the 2004 Act where a new section 42A is added to the Family Law 1996 Act (FLA). S42A makes it an either way criminal offence, punishable with up to 5 years imprisonment, for a defendant to breach an FLA section 42 Non Molestation Order. Until now making breach of an Injunction a criminal offence has only applied to Injunctions made under section 3 Protection from Harassment Act 1997. 

The Family Law Rules seemed to suggest that this would only apply to Orders made after 1st June but clause 3 of the implementation order says 

" 3. The commencement of the provisions referred to in article 2(a) (i.e. making breach of a Non Molestation Order a Criminal Offence) , does not apply where a power of arrest under section 47 of the Family Law Act 1996 has been attached to a non-molestation order before 1st July 2007, unless the power of arrest no longer has effect."

Therefore the new provision will apply to Non Molestation Orders made before 1st July BUT ONLY if the order does not have a power of arrest or the power of arrest has expired. In practical terms there are likely to be very few such orders and it is likely that the new provision will only be applied to orders made after 1st July. If there is a prosecution based on an order made before 1st July then it will be necessary for the order to be checked carefully to see if the power of arrest has expired.

From 1st July therefore Family Lawyers will not need to apply for a specific power of arrest to be attached to a Non Molestation Order because, once the order has been made, the power of arrest will be inherent within it. New Matrimonial Courts rules provide for a new form of Penal Notice stating that breach would be a criminal offence. 

However, Police will be arresting the defendant for the crime of breaching the order. This means that they can charge him and put him before a Criminal Magistrates Court. What Police cannot do is arrest the defendant and put him before the Family Court to be dealt with for contempt. Also the prosecution is handled by the CPS and the solicitors for the complainant do not play any role. 

If the solicitors of the Complainant want the defendant to be dealt with for contempt then they have to apply, under section 47(9) of the FLA, to the court that made the order for a warrant authorising Police to arrest the defendant and bring him before the Family Court. However under section 47A(2) &(3) a civil court cannot punish for contempt once a defendant has been convicted of the criminal offence and a criminal court cannot convict a defendant of the criminal offence once he has been dealt with for contempt. It is therefore likely that Family Lawyers will find it increasingly difficult to obtain LSC funding to bring proceedings for contempt since the LSC will probably prefer breaches to be dealt with (and paid for !) by the CPS. 

Family Lawyers who obtain Non Molestation Orders will need to ensure that their clients and the Police are provided with copies of the order however CPS prosecutors will be assisted by the High Court decision in Barber v CPS [2004] EWHC 2605 (Admin) Para 15 which decided that a restraining order (or any order) could be proved in many ways including admissions by the defendant in interview. Under s42A(2) where a Non Molestation Order is made “ex parte” under section 45 of the FLA the defendant cannot be guilty of a breach until he has been made aware of the existence of the order 

Defence lawyers representing clients arrested for breach of a Non Molestation Order (or any order) will therefore have to remember that any admission re the existence or terms of the order can form part of the prosecution case in any subsequent prosecution. If a client is unsure as to whether an order has been made or what its terms are then that should be made very clear in interview. In such a situation a client may well be advised to remain silent regarding any questions concerning the terms of the order until the police can provide a copy so that the solicitor can properly advise the client. 

Under section 42(2)(a) FLA an order may be applied for by any person who is “associated” with the defendant. Under section 62(3) “associated is defined very widely and section 62(3)(ea) includes any persons who have had an intimate personal relationship with each other which is or was of significant duration" ie couples who have had a sexual relationship are covered regardless of whether they formally cohabited and regardless of whether they are a mixed sex or same sex couple. 

It is likely that courts considering an alleged breach will ignore any defence arguments that allege that the order should not have been made or that the couples were not “associated” for the purposes of the FLA. In Crown Prosecution Service v T [2006 EWHC 728 (Admin)] the High Court decided that an ASBO clause is enforceable even if it should never have been made and the same logic will certainly be applied to prosecutions for breach of FLA Injunctions. 

One interesting point to watch is the fact that a Breach can be tried in the Crown Court before a Jury. This raises the possibility of defendants wanting to rake up all the allegations of adultery, double dealing etc, which are common in Family Proceedings and which, arguably, could be put in as evidence of bad character both by the prosecution and the defence especially where the defence is that the complainant is lying. 

The trial process, for all intents and purposes, begins in the police station. The aim of the police in interview is obtain evidence to prove or disprove the suspect’s involvement in the alleged offence. The interview gives the suspect the opportunity to give their account and explain any evidence the police have obtained which appears to prove the their involvement in the offence for, which they have been arrested; and it gives the police the opportunity to test the account and explanation given by the suspect. The only role of the solicitor in the police station is to protect and advance the legal rights of their client and on occasions, this may require the solicitor to give advice, which has the effect of the client avoiding giving evidence, which strengthens the prosecution case. (Code C NfG 6D).  
Burden of proof
Richards, R. v [2010] EWCA Crim 835 (09 March 2010) The appellant was convicted of breach of a non-molestation. The judge summed up the case to the jury on that sole issue in terms which made it clear that the burden was on the appellant to establish that it was more probable than not that he did have a reasonable excuse for doing what he did. Held: The burden was on the Crown to establish that it was more probable than not that the appellant did have a reasonable excuse for doing what he did. See: Times Law Report Regina v Richards 
Charles, R v [2009] EWCA Crim 1570 (28 July 2009) The prosecution must prove a breach of the Order to the criminal standard. If the defendant raises the evidential issue of reasonable excuse it is for the prosecution to prove lack of reasonable excuse."

Case law
Briscoe, R. v [2010] EWCA Crim 373 (17 February 2010) The appellant pleaded guilty at the Crown Court to two counts alleging a breach of a non-molestation order contrary to section 42A of the Family Law Act 1996 and he was sentenced to six months' imprisonment on each count to run concurrently, a total sentence of six months' imprisonment. The court replaced the sentences on each count with concurrent community orders with a 24 month supervision requirement to run from the date of the original sentence, and there should be requirements of that community order in addition to supervision of residence and mental health requirements in identical terms to those present in the existing order.

Burris v Azadani [1995] EWCA Civ 50 (27 July 1995) The appellant in this court, was the subject of an injunction granted in ordinary common law proceedings by the County Court. One of the terms of that injunction was that he should not go within 250 yards of a specified address. He did so. The breach was proved and he was committed to prison. He submitted on appeal that the term in question was one which the judge was not entitled to impose or should not have imposed. Schiemann LJ in Burris said as:

“I agree with the judgment delivered by Sir Thomas Bingham MR. As he points out, there are in these cases two interests to be reconciled – that of the plaintiff not to be harassed and that of the defendant to be allowed to move freely along the highway. An exclusion zone order interferes with the latter in order to secure the former. On its face it forbids what are lawful actions. The defendant has rendered himself liable to such an order because of his previous harassing behaviour. Nonetheless a judge imposing such an order must be careful not to interfere with the defendant’s rights more than is necessary in order to protect the plaintiff’s. …. a judge faced with an application for a permanent injunction is faced with a different problem [from a judge granting a interlocutory order]. As presently advised I consider that any such injunction should include a liberty to apply so that the defendant should not be precluded from exercising his normal rights if the fears which gave rise to the imposition of the injunction no longer have any basis in fact sufficient to justify its continuation”.

In my opinion that is a direction to a court to weigh in the balance the competing interests of the parties, secure the liberty of the individual to the greatest extent reasonably possible whilst at the same time ensuring that an order of the court to prohibit molestation is effective.

K v P [2008] EWCA Civ 600 (30 April 2008) This was an appeal relating to the length of sentence imposed in respect of breaches of a non-molestation order to which a power of arrest was attached.

F (a child) [2006] EWCA Civ 1426 (01 November 2006) Direct and indirect contact. The appellant claimed that the form of indirect contact allowed by the court could put the family at risk as the father had a history of violent conduct and might seek to use the contact to trace their whereabouts. 

R v Dorothy Evans [2004] EWCA Crim. 3102
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