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Bad Character Evidence creditworthiness as a matter in issue
In Brewster & Anor v R. [2010] EWCA Crim 1194 the defence made an application to cross-examine the complainant upon her previous convictions. 

“22. It seems to us that the trial judge's task will be to evaluate the evidence of bad character which it is proposed to admit for the purpose of deciding whether it is reasonably capable of assisting a fair minded jury to reach a view whether the witness's evidence is, or is not, worthy of belief. Only then can it properly be said that the evidence is of substantial probative value on the issue of creditworthiness. In reaching this view, with respect to the court in S (Andrew), we agree with the observations of Hughes LJ in Stephenson. It does not seem to us that the words "substantial probative value", in their section 100(1)(b) context require the applicant to establish that the bad character relied on amounts to proof of a lack of credibility of the witness when credibility is an issue of substantial importance, or that the convictions demonstrate a tendency towards untruthfulness. The question is whether the evidence of previous convictions, or bad behaviour, is sufficiently persuasive to be worthy of consideration by a fair minded tribunal upon the issue of the witness's creditworthiness. When the evidence is reasonably capable of giving assistance to the jury in the way we have described, it should not be assumed that the jury is not capable of forming an intelligent judgement whether it in fact bears on the present credibility of the witness and, therefore, upon the decision whether the witness is telling the truth. Jurors can, with suitable assistance from the judge, safely be left to make a proper evaluation of such evidence just as they are when considering issues of credibility and propensity arising from a defendant's bad character.”

In S (Andrew) [2006] EWCA Crim 1303, [2007] 1 WLR 63, [2006] 2 Cr App R 31, the defence sought the admission in evidence of convictions for dishonesty to demonstrate that the complainant (a prostitute) made an unreliable allegation of indecent assault against the defendant, a client of hers. The defence case was that the complainant had threatened to make a complaint if she was not paid more money for consensual acts and that she had stolen the defendant's chain. Her previous convictions included burglary, theft, and other forms of dishonesty. While accepting that an issue of substantial importance in the trial was the complainant's credibility, Laws LJ delivering judgment of the court, drew attention to the fact that the question whether the bad character relied on was of substantial probative value in resolution of that issue was separate and less straightforward. At paragraph 11 of his judgment he said: 

"11. The only species of credibility (or rather the absence of it) on the part of the complainant which is sought to be advanced by Mr. George was, and is, an alleged deliberate untruthfulness. There is no question of mistake or error or anything of that kind. Thus, the question raised in Mr. George's grounds is: Should the judge have held that these convictions possess substantial probative value in relation to the question whether the complainant gave a truthful or deliberately untruthful account of what had happened? 

12. It should first be noted that propensity to untruthfulness is not the same thing as a propensity to dishonesty: see Hanson [2005] 2 Cr App R 21 (page 299), paragraph 13, where it was said that previous convictions for offences of dishonesty are only likely to demonstrate a propensity for untruthfulness where the convicted person is shown in relation to the earlier offences to have told lies either in pleading not guilty and giving an account which must have been disbelieved by the trial court, or because of the nature of the offence (for example, if it involved making false representations). No such considerations apply here. The complainant pleaded guilty to each of the previous offences sought to be relied on. None of them involved making false representations. In addition, as the judge was at pains to note, the offences are of some antiquity. The fact urged by counsel for the appellant that the jury knew about the appellant's good character, cannot as a matter of logic increase the probative value of the complainant's previous offences in relation to her credibility. In our judgment, the judge was quite right to refuse the application on the distinct basis on which it was put to him."

On the other hand, the court noted that the behaviour which constituted some of the offences to which the complainant had pleaded guilty bore a sufficient resemblance to the assertions made by the defendant of her behaviour towards him that the evidence was of substantial probative value towards proof that his account of the event was true and that the complainant's was false. The appeal was allowed on that ground. 

Garnham, R. v [2008] EWCA Crim 266 “The trial judge expressed himself in terms that a propensity for dishonesty was not the same as a propensity for untruthfulness. It was for that reason that he was prepared to reconsider the matter if in relation to one conviction it was established that the complainant had given evidence on oath that had not been believed. Mr Williamson accepts in relation to the allegations of theft that the approach of the judge cannot be challenged. Indeed in argument this morning he conceded that there was considerable force in the contrary submission to that which he wished to adopt, as was evident from the decision of the Court of Appeal in Campbell. In the circumstances we have no doubt that it was open to the trial judge to conclude that evidence of dishonesty of the type that would assist the jury was not to be obtained from the complainant's previous convictions. His decision to refuse cross-examination on these convictions cannot in our judgment be said to be wrong. This ground of appeal fails. “

Hester & Anor, R. v [2007] EWCA Crim 2127 “….it has clearly been established that section 101(1)(b) must be read on the basis that credit worthiness of witnesses may well be "a matter in issue in the proceedings", may well be of "substantial importance", and the question is whether the matters sought to be put have "substantial probative value". Those phrases are all extracted from the relevant section. The authority for that consideration of the section is the case of S (Andrew) [2006] EWCA Crim 1303. There are other authorities helpfully digested in the current edition of Archbold at paragraph 13-15. We are of the view that where credibility is in issue in relation to an important witness, then the test may often be passed and convictions of dishonesty may very well be brought to bear on the credibility of the witness, whether or not the offence involved untruthfulness.” 

In Stephenson, R v [2006] EWCA Crim 2325 (5 August 2006) the court rejected an assertion that somewhat stale convictions of a young complainant of sexual offences in a family setting should have been admitted to challenge her creditworthiness.

“27….as we have held, that previous convictions which do not involve either the making of false statements or the giving of false evidence, are incapable of having substantial probative value in relation to the credibility of a non- defendant under section 100, or for that matter of a co-accused where the application is made by him under section 101(1)(e). It is, as we then explained, wholly rational that the same degree of caution which is applied to a Crown application when considering relevance and discretion does not fall to be applied when What is at stake is a defendant's right to deploy relevant material to defend himself against a criminal charge. Accordingly (though he cannot be blamed for it), the trial judge misdirected himself in directly applying paragraph 13 of Hanson to the situation which was before him. It may be, therefore, that had he addressed the question without believing himself fettered in that way, he might have come to the conclusion that these three incidents were capable of having substantial probative value in relation to the truthfulness of the complainant, which was an important matter in issue in this case.”
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