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Bad character evidence gateways (d) and (g)
Admission of bad character under gateways (d) and (g) is subject to an application by the defendant to have the evidence excluded if admitting it would have such an adverse effect on the fairness of the trial that it ought to be excluded (Section 101(3)). 
The circumstances in which such an application can be made are where the evidence is relevant to an issue in the case between the defendant and prosecution (gateway d) or has become admissible because of the defendant's attack on another person (gateway g). 

The test to be applied is designed to reflect the pre-existing position under the common law, as section 78 of the Police and Criminal Evidence Act 1984 does, under which the judge assesses the probative value of the evidence to an issue in the case and the prejudicial effect of admitting it, and excludes the evidence where it would be unfair to admit it. The intention is for the courts to apply the fairness test set out here in the same way. In applying the test, the courts are directed specifically under section 101(4) to take account of the amount of time that has elapsed since the previous events and the current charge.

Section 101 of the Criminal Justice Act 2003 requires a two-stage procedure. The first stage is to determine whether the bad character evidence meets the "gateway" criteria for the admission of evidence of a defendant's bad character contained in section 101(1). The second stage of the statutory procedure, which is contained in section 101(3). That requires the court to exclude bad character evidence that is prima facie admissible under section 101 if it would be unjust to admit it.

Section 101(3) only applies to bad character evidence relevant to an important matter in issue between the defendant and the prosecution (section 101(1)(d)) and where the defendant has made an attack on another person's character (section 101(1)(g)). 

It is in mandatory terms. Its wording is more emphatic than that of section 78 of the Police and Criminal Evidence Act 1984 which uses the word "may". However, if, when considering the application of section 78 of the Police and Criminal Evidence Act 1984, the court decides the admission of the evidence would have such an adverse effect on the fairness of the proceedings, it cannot, as Auld LJ stated (Chalkley [1998] QB 848, at 874), logically exercise a discretion to admit. Accordingly, this difference in the wording of section 101(3) and section 78 may in itself not be significant: see Tirnaveanu [2007] 1 WLR 3049.
