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Exclusion of bad character evidence
The Act is silent as to whether the court has discretion to exclude evidence that would otherwise be admissible by passing through one of the other gateways. However, the explanatory note to: Section 112(3) makes it clear that nothing in this Chapter affects the exclusion of evidence on certain other grounds. These are:

· the rule in section 3 of the Criminal Procedure Act 1865 against a party impeaching the credit of his own witness by general evidence of bad character;

· section 41 of the Youth Justice and Criminal Evidence Act 1999 which places restrictions on evidence or questions about a complainant's sexual history;

· any other power to exclude the evidence, on grounds other than it is evidence of a person's bad character, for example under section 78 of the Police and Criminal Evidence Act 1984 which provides for the exclusion of unfair evidence, or under the provisions of Chapter 2 of this Part relating to hearsay.

In Highton & Ors, R v [2005] EWCA Crim 1985 [2005] 1 WLR 3472 the 

"Lord Chief Justice said: The question also arises as to whether reliance can be placed on section 78 of Police and Criminal Evidence Act 1984 ("PACE"). The application of section 78 does not call directly for decision in this case. We, therefore, do not propose to express any concluded view as to the relevance of section 78. However, it is right that we should say that, without having heard full argument, our inclination is to say that s.78 provides an additional protection to a defendant. In light of this preliminary view as to the effect of section 78 of PACE, judges may consider that it is a sensible precaution, when making rulings as to the use of evidence of bad character, to apply the provisions of s.78 and exclude evidence where it would be appropriate to do so under section s.78, pending a definitive ruling to the contrary. Adopting this course will avoid any risk of injustice to the defendant. 

In addition, as section 78 serves a very similar purpose to Article 6 of the European Convention on Human Rights, following the course we have recommended should avoid any risk of the court failing to comply with Article 6. To apply section 78 should also be consistent with the result to which the court would come if it complied with its obligation under section 3 of the Human Rights Act 1998 to construe section 101 and section 103 of the 2003 Act in accordance with the Convention."

In R v Somanathan in Weir & Ors, R. v [2005] EWCA Crim 2866 the court observed:

“We note that the provisions of section 101(3) do not apply to subsection (1)(f), and we see no reason to doubt that section 78 of the 1984 Act should be considered where section 101(1)f) is relied upon (see the judgment of Lord Woolf CJ in Highton and others [2005] EWCA Crim 1985 at paragraph 13, and the views of Professor Spencer at paragraph 21 of the paper to which we have already referred).”

In Hanson, R. v [2005] EWCA Crim 824 the Vice President said the court:

“..…must always consider the strength of the prosecution case. If there is no or very little other evidence against a defendant, it is unlikely to be just to admit his previous convictions, whatever they are. 

In principle, if there is a substantial gap between the dates of commission of and conviction for the earlier offences, we would regard the date of commission as generally being of more significance than the date of conviction when assessing admissibility. Old convictions, with no special feature shared with the offence charged, are likely seriously to affect the fairness of proceedings adversely, unless, despite their age, it can properly be said that they show a continuing propensity. 

It will often be necessary, before determining admissibility and even when considering offences of the same description or category, to examine each individual conviction rather than merely to look at the name of the offence or at the defendant's record as a whole.

….. Evidence of bad character cannot be used simply to bolster a weak case, or to prejudice the minds of a jury against a defendant."

The courts have discretion to exclude bad character evidence under Section 101(3) of the Criminal Justice Act 2003 which provides:-- 

(3) The court must not admit evidence under subsection (1)(d) or (g) if, on an application by the defendant to exclude it, it appears to the court that the admission of the evidence would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it. 

(4) On an application to exclude evidence under subsection (3) the court must have regard, in particular, to the length of time between the matters to which that evidence relates and the matters which form the subject of the offence charged

The test to be applied is designed to reflect the existing position under the common law, as section 78 of the Police and Criminal Evidence Act 1984 does, under which the judge assesses the probative value of the evidence to an issue in the case and the prejudicial effect of admitting it, and excludes the evidence where it would be unfair to admit it. The intention is for the courts to apply the fairness test set out here in the same way. In applying the test, the courts are directed specifically under section 101(4) to take account of the amount of time that has elapsed since the previous events and the current charge.
