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Review of minimum terms determined by the Secretary of State
Mandatory Life Sentences: Transitional Cases
Schedule 22 Criminal Justice Act 2003 deals with transitional matters. In particular it sets out arrangements to deal with:

(a) convicted murderers serving minimum terms determined by the Secretary of State;

(b) those already sentenced for murder but awaiting the determination of a minimum term;

(c) minimum terms determined on or after commencement of section 269 in respect of offences committed before that date.

Paragraph 1 contains various definitions. These are self-explanatory save that it should be noted that the definition of "mandatory life sentence" excludes juveniles sentenced to mandatory detention during Her Majesty's Pleasure. This is because minimum terms for juveniles convicted of murder that were fixed by the Secretary of State was subjected to a review by the Lord Chief Justice established following the ruling of the European Court of Human Rights in the case of V v UK (Judgement of ECHR of 16th December 1999).

Existing prisoners notified by Secretary of State: Paragraphs 2, 3 and 4
These paragraphs deal with prisoners who are already serving a life sentence subject to a minimum term, or whole life term, which has been fixed by the Secretary of State. In accordance with the ruling in the case of Anderson, and in seeking to afford the prisoners their rights under Article 6 of the Convention, this provision offers these prisoners an opportunity to apply to have their minimum term re-set by the High Court. Having reviewed a case, the High Court must reconsider the existing minimum term or whole life term. In so doing the court can order a period that is equal to that which was set by the Secretary of State or it may reduce the minimum term. It cannot however, increase the minimum term fixed by the Secretary of State.

Some prisoners serving life sentences will remain in prison although the minimum term fixed by the Secretary of State has expired. This group is excluded from the right to apply to the High Court, but paragraph 3(3) enables them to have their cases considered by the Parole Board.

Not all prisoners will necessarily wish to apply for a new minimum term. In this case the minimum term fixed by the Secretary of State in their case will remain effective. 

Paragraph 4 sets out in general terms the matters the court should have regard to when determining the appropriate minimum term in any individual case. In addition to the consideration of seriousness and time spent on remand required in every case under section 269, in these transitional cases the existing notified minimum term or whole life term will also be relevant. Paragraph 4(2) requires the reviewing court, when considering the seriousness of the offence, to have regard to both the principles set out in Schedule 21 and any judicial recommendations, made shortly after the original conviction, as to the appropriate minimum term to be served by the prisoner. 

Existing prisoners not notified by Secretary of State: Paragraphs 5 to 8
Since the judgement in Anderson, R. v [2002] UKHL 46 the Home Secretary has not determined any minimum terms. Accordingly, there are a number of cases in which the prisoner has been found guilty of murder and sentenced to the mandatory life sentence but still awaits the determination of a minimum term. Paragraph 6 creates a duty on the part of the Home Secretary to refer these cases to the High Court for the determination of a minimum term under the provision at section 269. 

In keeping with the provision for future cases, the reviewing court must take into guidelines account the new statutory principles and any relevant guidelines when considering the seriousness of the case for the purpose of determining the minimum term. Any recommendations made by either the Lord Chief Justice or the trial judge also need to be taken into account by the High Court when determining the minimum term.

To ensure compatibility with Article 7 of the Convention, paragraph 8(a) prevents the High Court from determining the minimum term at a level greater than that which would have been imposed under the practice of the Secretary of State before the Anderson judgement. Paragraph 8(b) also makes it clear that no whole life term can be imposed unless such a term would, in the court's opinion, have been imposed by the Secretary of State.

Sentences passed on or after commencement date in respect of offences committed before that date: Paragraphs 9 and 10
Some trials for murder after the commencement of these provisions will concern murders that were committed before commencement. Paragraphs 9 and 10 deal with such cases. The need to avoid imposing a sentence that is greater than that which would have been available at the time of the commission of the offence applies here as much as it does to the cases covered in the preceding paragraphs. Accordingly, paragraph 10 imposes a restriction equivalent to that in paragraph 8.

Paragraph 11 provides for any review or determination of a minimum term under either paragraphs 3 or 6 by the High Court to be undertaken by a single judge on the papers. 

Paragraph 12 requires a court reviewing an existing minimum term to give reasons for the order it makes and if the order specifies a minimum term that is shorter than that imposed by the Secretary of State to explain its reasons for doing so. Where a court determines the minimum term in the case of a convicted prisoner who has not been given a minimum term by the Home Secretary, paragraph 13 brings the duty to give reasons into line with that under paragraph 12. 

Paragraph 14 extends rights of appeal to the Court of Appeal and the House of Lords, if appropriate, to prisoners who have either had their minimum term reviewed or determined by the High Court under these transitional provisions. Paragraph 15 extends section 36 of the Criminal Justice Act 1988 to these transitional arrangements and provides for a means by which the Attorney General can challenge a minimum term which he considers unduly lenient.

Paragraph 16 ensures that the early release provisions apply consistently to both a minimum term in arising from a review of an existing minimum term by the High Court and those minimum terms fixed by the Home Secretary that remain effective if no application is made. Paragraph 17 ensures that transferred prisoners may be dealt with under these transitional arrangements if necessary.

Mandatory Life Sentence Prisoners
High Court setting of minimum terms for mandatory life sentences under the Criminal Justice Act 2003 By Schedule 22, para. 3 of the Criminal Justice Act 2003 (which came into force on 18th December 2003) a person who is serving a sentence of mandatory life imprisonment or custody for life may apply to the High Court for a review of the term already notified to them by the Secretary of State as the minimum term to be served before release on licence. The High Court has no power to increase the term as notified by the Secretary of State. 

A person serving a mandatory life sentence who has not yet been notified of a tariff by the Home Secretary will have his/her case referred to the High Court by the Home Secretary for a minimum term to be set - Schedule 22, para. 6] of the Criminal Justice Act 2003. The administration of the applications and references is be the responsibility of The Life Imprisonment Minimum Term Section, Room CL 1.5, Clifford’s Inn, Fetter Lane, LONDON, EC4A 1DQ For telephone enquiries, please contact the Life Imprisonment Minimum Term team on 020 7947 6913 or by fax on 020 7947 6893. See: Long list of CASES
Changes to procedure as a result of the Hammond Judgment
Changes to procedure as a result of the Hammond Judgment Notice to legal representatives and persons acting without legal representation.

Hammond, R (on the application of) (FC) v. Secretary of State for the Home Department [2005] UKHL 69 The House of Lords held that when setting or resetting the minimum term for a mandatory lifer, the High Court must have the discretion to hold an oral hearing where necessary to comply with Article 6(1). Accordingly, the legislation which prevented an oral hearing from taking place was in breach of Article 6(1) and the legislation had to be re-read so as to allow the court to convene an oral hearing where necessary. Bhatt Murphy soliciotrs Timeline - Prison Tariffs.

1 Crown Office Row Lack of an oral hearing at first instance for a mandatory life prisoner on referral to the High Court breached Article 6; the availability for an oral hearing in the Court of Appeal did not remedy the incompatibility, as it might have done with an administrative or disciplinary procedure….See for summary of case
Hammond, R (on the application of) v Secretary of State for the Home Department [2004] EWHC 2753 (Admin) The Court concluded that the statute did allow for an oral hearing where the High Court Judge considered it was appropriate. The Court stressed that such a hearing would only be necessary in rare and unusual circumstances. It stated that “There will be rare cases where oral representations may be required and even rarer cases where oral evidence may be required. It will be for the Judge in each case to decide whether such evidence or such representations are required, depending on a close examination of the issue or issues that have to be decided by him in the proceedings, the full written materials available and submitted and the nature of the oral hearing required.” 

Smith, R (on the application of) v. Secretary of State for the Home Department [2005] UKHL 51 The question in this appeal is whether a sentence of detention during Her Majesty's Pleasure imposed before 30 November 2000 on conviction of a child or young person for murder imports a requirement that the minimum term to be served by that person be subject to periodic review, even though the length of that term has in effect been fixed by the Lord Chief Justice of England and Wales. Appeal dismissed

Minimum terms set for young offenders by the Lord Chief Justice
Minimum terms set for young offenders by the Lord Chief Justice A person convicted of a murder committed when he or she was under the age of 18 is sentenced to detention at Her Majesty's pleasure. A minimum term is set for each such offender. 

The minimum term is the period that must be served before the Parole Board considers that individual for release. The offender will not be automatically released on expiry of the minimum term. Instead, he or she will be subject to a risk assessment by the Parole Board, the principal aim of the Board being to protect the public. If the Parole Board considers that an offender is suitable for release, he or she will be released on licence, subject to supervision in the community and at risk of recall to custody for the rest of his or her life....CASES
A statement by the Lord Chief Justice Review of Minimum Terms set for Young Offenders detained at her Majesty's Pleasure - a statement by the Lord Chief Justice] My decisions today as to the minimum terms to be served by young offenders sentenced to be detained during her Majesty's pleasure are the latest of the reviews which I have carried out at the request of the Home Secretary. I have reviewed 79 cases (including those I have announced today). There are fewer than 30 further cases awaiting review……. READ
Jackson, Re Setting of Minimum Term an Application Under Criminal Justice Act 2003 [2011] EWHC 1628 (QB) Jackson was convicted of murder. The trial judge did not make a recommendation under section 1(2) of the Murder (Abolition of Death Penalty) Act 1965. In his report of 31st January 2000 he said, 

"Although it was a particularly brutal murder, the circumstances were not so exceptional as to warrant a recommendation." 

In commenting on the appropriate tariff, he said, 

"The Crown were unable to suggest any motive for the killing. There was minor injury to the victim's anus suggesting that there might have been an attempt at buggery. The injuries were very severe and some were post mortem. The defendant did not have any previous convictions for violence, although, according to his wife, he had used violence towards her. I am not inclined to depart from the median tariff of 15 years." 

On 19th December 2001 the Applicant was notified on behalf of the Home Secretary that his tariff had been set at 15 years.

However, consequent on the Criminal Justice Act 2003 Schedule 22 paragraph 3, the Applicant has the right to apply to the High Court to set his minimum term which cannot be greater than that which has previously been notified to him (ibid paragraph 3(1)(a)). It was this application which the court was asked to determine.

Held: Jackson's tariff should not be reduced on account of his progress while in prison.

Copeland, R. v [2011] EWCA Crim 1711 (28 June 2011) This was an appeal provided by paragraph 3 of Schedule 22 to the Criminal Justice Act 2003 that the minimum term to be served following his convictions for three offences of murder and three further distinct offences of causing explosions likely to endanger life should be fixed at 50 years. Refused.
