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Bad Character Evidence Propensity to be Untruthful
CPS Propensity to be untruthful
The Criminal Justice Act 2003 makes propensity to be untruthful a fact in issue in all cases. This provision was discussed and rejected by the Law Commission who stated: 

“We take the view, however, that the defendant’s general propensity to be untruthful is not a matter which it would be fair to allow the prosecution to assert as part of its case against the defendant. Where the defendant simply denies the truth of some or all of the prosecution’s evidence in relation to the offence charged, and makes no attempt to attack anyone else’s credibility, we think it virtually inconceivable that evidence of the defendant’s general untruthfulness could ever have sufficient probative value to outweigh the risk of prejudice.” 

The types of character evidence that might support such propensity would be convictions for perjury or deception offences. A conviction for theft would not necessarily qualify as the act of stealing does not equate to a propensity to tell lies. Query though evidence that a defendant has been convicted of an offence having denied it and given evidence. Such evidence may well be admissible. If untruthfulness is not to be part of the prosecution case such evidence cannot be admitted. If the defence was one simply of causation, or whether even if the facts were true it would amount to a defence, such evidence will have no relevance (section 103(1)(b)). It is important to note that there is no “shield” to lose in relation to this section, the prosecution in all cases can seek to show that a defendant’s character is so poor that it is cogent evidence of untruthfulness. 

Section 103(1)(b) of the Criminal Justice Act 2003 makes it clear that evidence relating to whether the defendant has a propensity to be untruthful (in other words, is not to be regarded as a credible witness) can be admitted. This is intended to enable the admission of a limited range of evidence such as convictions for perjury or other offences involving deception (for example, obtaining property by deception), as opposed to the wider range of evidence that will be admissible where the defendant puts his character in issue by for example, attacking the character of another person. Evidence will not be admissible under this head where it is not suggested that the defendant's case is untruthful in any respect, for example, where the defendant and prosecution are agreed on the facts of the alleged offence and the question is whether all the elements of the offence have been made out.

Lord Phillips of Worth Matravers: "In Hanson [2005] 1 WLR the Vice President, Lord Justice Rose, observed that a propensity for untruthfulness is not to be equated with a propensity for dishonesty. Previous convictions will only be admissible as bearing on the defendant’s propensity for untruthfulness where they demonstrate that the defendant had told lies.

I would also point out that evidence of a propensity to be untruthful must be an important issue between defendant and prosecution before it can be relied upon as a gateway. I question how often this will be the case. The fact that a defendant is a habitual liar will not make it significantly more likely that he has committed a criminal offence, unless the offence is one that involves telling lies. It will be relevant to how much weight can be attached to the defendant’s word, but I query whether it is right to describe that as an important issue between defence and prosecution.” Lord Chief Justice Lord Phillips Criminal Bar Association Kalisher Lecture 23 October 2007

South, R. v [2011] EWCA Crim 754 The principal ground of appeal was that the judge erred in admitting all of the 53 previous convictions of Mr. White as "non-defendant bad character" evidence pursuant to section 100 of the Criminal Justice Act 2003. As an alternative, it was submitted that the judge should have restricted the number of convictions that he admitted to those that concerned offences involving "untruthfulness". It was submitted that the judge failed properly to exercise his judgment in not limiting the number of convictions admitted. The court said at paragraph 25:

"In our judgment, the judge failed properly to make a full assessment of the probative value or otherwise of the convictions of Mr. White to see if they did have a substantial probative value in relation to the matter of his proposed evidence concerning alibi of the appellant. However, we have also concluded that if he had done this exercise, he would have been bound to conclude that the convictions which related to "untruthfulness", i.e. those of obtaining property by deception, forgery and using false instruments, did have substantial probative value in relation to his proposed evidence concerning the alibi of the appellant. Therefore the judge would have been bound to permit those to be adduced as "non-defendant bad character" evidence. However, we conclude that he would not have permitted the adduction of the remaining convictions."

In Brewster & Anor v R. [2010] EWCA Crim 1194 Paragraph 23, Lord Justice Pitchford said that the questions are: is the creditworthiness of the witness an issue of substantial importance; and is the bad character relied upon of substantial probative value in relation to that issue?

Campbell R v [2007] EWCA Crim 1472, [2007] 1 WLR 2798 Evidence of the defendant’s bad character was introduced under section 101(1)(d). 

“….Once the evidence [of bad character] has been admitted through a gateway it is open to the jury to attach significance to it in any respect in which it is relevant. To direct them only to have regard to it for some purposes and to disregard its relevance in other respects would be to revert to the unsatisfactory practices that prevailed under the old law.”

Para 29. …..It will be comparatively rare for the case of a defendant who has pleaded not guilty not to involve some element that the prosecution suggest is untruthful. It does not, however follow, that, whenever there is an issue as to whether the defendant's case is truthful, evidence can be admitted to show that he has a propensity to be untruthful.

A propensity for untruthfulness will not, of itself, go very far to establishing the committal of criminal offence. To suggest that a propensity for untruthfulness makes it more likely that a defendant has lied to the jury is not likely to help them. If they apply common sense they will conclude that a defendant who has committed a criminal offence may well be prepared to lie about it, even if he has not shown a propensity for lying whereas a defendant who has not committed the offence charged will be likely to tell the truth, even if he has shown a propensity for telling lies. In short, whether or not a defendant is telling the truth to the jury is likely to depend simply on whether or not he committed the offence charged. The jury should focus on the latter question rather than on whether or not he has a propensity for telling lies. For these reasons, the only circumstance in which there is likely to be an important issue as to whether a defendant has a propensity to tell lies is where telling lies is an element of the offence charged. Even then, the propensity to tell lies is only likely to be significant if the lying is in the context of committing criminal offences, in which case the evidence is likely to be admissible under section 103(1)(a)
This is a very important case on the use to be made of bad character evidence. Para 14 onwards is of relevance (and para 44).

Meyer, R. v [2006] EWCA Crim 1126 (31 March 2006) The defendant was charged with an offence contrary to section 18 of the Offences Against the Person Act. The issue was self-defence. He had two recent previous convictions for aggressive violence. The Crown successfully applied to adduce evidence of them before the jury. The judge directed the jury that that evidence went both to propensity to offend as charged and to truthfulness. The Court allowed the appeal on the basis that although the evidence was relevant to propensity to offend as charged, that is to say that the defendant acted on the present occasion aggressively or in self-defence, it did not go and could not go to truthfulness.

R v Carp, Highton and Nguyen [2005] EWCA Crim. 1985 at paragraph 10: 

"We therefore conclude that a distinction must be drawn between the admissibility of evidence of bad character, which depends upon it getting through one of the gateways, and the use to which it may be put once it is admitted. The use to which it may be put depends upon the matters to which it is relevant rather than upon the gateway through which it was admitted." 

Indeed, when dealing with the individual appeal of Carp, the Lord Chief Justice at paragraphs 56 and 57 drew a clear distinction between convictions for dishonesty on the one hand (which may assist a jury on the issue of a defendant's truthfulness) and convictions for violence on the other, and he underlined the approach taken by this court in Hanson that the extent to which previous offending provides reliable evidence of a propensity to be untruthful all depends on the nature and circumstances of the convictions.

In Edwards and Chohan R v [2006] 1 Crim App R 3, [2005] EWCA Crim 1813 the Court of Appeal cited with approval a summing up in Chohen's case in which the judge said: 

"You are entitled to consider the evidence of Mr Chohen's previous convictions in the following way. If you think it right you may take into account when deciding whether or not his evidence to you was truthful, because a person with convictions for dishonesty may be less likely to tell the truth, but it does not follow that he is incapable of telling the truth." 

The court also said at para 33:

“...As this Court has previously pointed out, dishonesty does not necessarily equate with a propensity to be untruthful. It may be that the offences of theft by shoplifting, had the appeal centred on that aspect of the matter alone, could properly be regarded as not showing a propensity to be untruthful, rather than merely dishonesty. That cannot, however, be said in relation to the offences of benefit fraud, committed on four occasions.”

R v Hanson [2005] EWCA Crim. 824, and in particular the following passage from the judgment of the court given by Rose LJ, the Vice President of the Court of Appeal Criminal Division, at paragraph 13: 

"As to propensity to untruthfulness, this, as it seems to us, is not the same as propensity to dishonesty. It is to be assumed, bearing in mind the frequency with which the words honest and dishonest appear in the criminal law, that Parliament deliberately chose the word 'untruthful' to convey a different meaning, reflecting a defendant's account of his behaviour, or lies told when committing an offence. Previous convictions, whether for offences of dishonesty or otherwise, are therefore only likely to be capable of showing a propensity to be untruthful where ... truthfulness is an issue and ... either there was a plea of not guilty and the defendant gave an account, on arrest, in interview, or in evidence, which the jury must have disbelieved, or the way in which the offence was committed shows a propensity for untruthfulness, for example, by the making of false representations."

Clarke, R. v [2011] EWCA Crim 939 (01 April 2011) The appellant was convicted on a number of counts of indecent assaults on his stepdaughter HH and her sister RH and one count of sexual activity with a child in which RH was the complainant. The appellant made total denials of touching either girl in interview and at trial. He suggested in cross-examination that the evidence of RH had been invented, and she had in turn persuaded HH to make the false allegations of her own in order to bolster the credibility of RH's account. The appellant had a number previous convictions were as follows: on 3 May 1977, taking a conveyance without authority, he received a fine; on 18 May 1978, having an offensive weapon, a 50-hour community service order; on 23 July 1982, an offence of robbery, having an imitation firearm with intent to commit an indictable offence and theft of a vehicle, he received 21 months' imprisonment; on 13 December 1984, ABH, 30 days' imprisonment; and on 12 February 1987, carrying a firearm with intent to commit an indictable offence and possessing an imitation firearm without a certificate, he received a total sentence of nine and a half years' imprisonment. The details of these offences and the particular circumstances under which he was convicted were not known. The learned judge considered the application. He indicated that if the appellant's case had simply been that these complainants were telling lies, then he would not have allowed this evidence to go in. But the appellant's case went much further than that. He was attacking the character of RH in particular, and in those circumstances the judge considered that it was right that his own character should be before the jury. Accordingly, he permitted the jury to hear of the whole of this record, and not merely the drugs offence which they already knew. An application for the bad character of the appellant to be put before the jury. It was said that since he was alleging that RH had sought to persuade her sister to give false evidence, that was an attack on her character and his record should therefore be admitted in evidence.
The learned judge considered the application. He indicated that if the appellant's case had simply been that these complainants were telling lies, then he would not have allowed this evidence to go in. But the appellant's case went much further than that. He was attacking the character of RH in particular, and in those circumstances the judge considered that it was right that his own character should be before the jury. Accordingly, he permitted the jury to hear of the whole of this record, and not merely the drugs offence which they already knew.
The evidence was admitted under gateway (g) of the Criminal Justice Act, section 101, which applies where the defendant makes an attack on another person's character. The judge considered a submission to the effect that it would be unfair to allow the evidence in, but he rejected that. He did not think it would have such an adverse effect on the fairness of the proceedings that it should not be admitted. He concluded, in essence, that given the defendant had attacked the character of the witnesses, the jury were entitled to know about his character.
The appeal court distinguished between the approach which the courts have adopted towards applications to admit evidence under section 101(1)(d), as was the position in Hanson, and where the gateway under which the evidence is admissible is sub-section (g). In the former case, the principles enunciated by Rose LJ in Hanson must be applied. If the prosecution wishes to adduce bad character evidence going to credit under that provision, it must demonstrate a propensity to untruthfulness in one of the ways identified in the judgment of Rose LJ. Indeed, section 103 of the 2003 Act, which defines what constitutes a "matter in issue between the defendant and the prosecution" under gateway (d) states in terms that it includes "a question whether the defendant has a propensity to be untruthful ..." There is no such provision in relation to gateway (g). Accordingly, the same restrictive approach to admissibility under gateway (g), where credibility is in issue, has not been adopted. The underlying principle is, to use the language of Singleton J giving the judgment of the Court of Appeal (Criminal Division) in Jenkins (1945) 31 Cr App R 1,15 in a passage approved by the House of Lords in Selvey v DPP [1970] AC 304 that:
"... if the credit of the prosecutor or his witnesses has been attacked, it is only fair that the jury should have before them material on which they can form their judgement whether the accused person is any more worthy to be believed than those he has attacked. If a defendant is asking the jury to have regard to a witness's character when assessing that witness's evidence, so they should be entitled to consider his character when assessing his evidence."
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