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Power of Crown Court to deal with summary offence
CPS summary offences and the Crown Court

CPS Sending Indictable Cases to the Crown Court and Committal Proceedings
NB: Section 41 Criminal Justice Act 1988 will be repealed when the provisions contained in the Criminal Justice Act 2003 (section 41 and section 332, Schedule 3, Part 2 paragraph 60 (1) and (8) and Schedule 37, part 4 (Allocation and sending of offences)), come into effect.
Power of Crown Court to deal with summary offence where person committed for either way offence. Section 41 of the Criminal Justice Act 1988: (1) Where a Magistrates' Court commits a person to the Crown Court for trial on indictment for an offence triable either way or a number of such offences, it may also commit him for trial for any summary offence with which he is charged and which: (a) is punishable with imprisonment or involves obligatory or discretionary disqualification from driving; and (b) arises out of circumstances which appear to the court to be the same as or connected with those giving rise to the offence, or one of the offences, triable either way. 

If he is convicted of the either way offence and the conditions specified in subsection (1) are satisfied. The offender will be asked whether he pleads guilty or not guilty. If he pleads guilty, the Crown Court shall convict him, but may deal with him in respect of that offence only in a manner in which a magistrates’ court could have dealt with him. If he does not plead guilty, the Crown Court may try him for the offence, but may deal with him only in a manner in which a Magistrates' Court could have dealt with him. 

CPS summary offences and the Crown: Court Summary only offences that fulfill the requirements of Section 41 of The Criminal Justice Act 1988 may be committed to the Crown Court (Archbold 1-75am). Section 40 summary only offences may be charged as a count on the Indictment (Archbold 1-75ai). In general, these cases are treated in the same way as cases sent under Section 51 of The Crime and Disorder Act 1998, but here, the relationship is to an either way offence. Under CJA 1988 section 40, few summary offences can be included on the indictment and tried in the Crown Court.
They are listed in section 40(3):

· Common assault

· Assaulting a prison custody officer

· Assaulting a secure training centre custody officer

· Taking a vehicle without authority

· Driving while disqualified

· Low value criminal damage (technically an either-way offence but normally tried by magistrates)

An indictment may only include such an offence if the charge is:

· founded on the same facts or evidence as a count charging an indictable offence (i.e. an indictable-only or either-way offence); or

· part of a series of offences of the same or similar character as an indictable offence which is also charged; and

· the facts or evidence relating to the summary offence were disclosed in the magistrates' committal papers or the prosecution papers served under schedule 3 of the Crime and Disorder Act 1998 (procedure where person sent for trial under section 51). See also CPS Sending Indictable Cases to the Crown Court and Committal Proceedings
Section 66 Courts Act 2003: Judges having powers of District Judges (Magistrates' Courts)
Section 66 makes it possible for a judge in the Crown Court to deal with a summary offence without the case having to go back to a magistrates' court. Certain summary offences can be included in an indictment; if the person is convicted on the indictment, the Crown Court may sentence him if he pleads guilty to the summary offence. Previously if he pleaded not guilty the powers of the Crown Court ceased. Under Section 66 the judge of the Crown Court is able to deal with the summary offences then and there as a magistrate. He would follow magistrates' courts' procedure.

Dodson, R. v [2009] EWCA Crim 1830 (26 August 2009) Appeal against conviction- wrongly tried for a summary offence in the Crown Court. The court did not have the power to commit a summary only matter to the Crown Court under section 41 of the Criminal Justice Act 1988 in the absence of a connected either way matter committed to the Crown Court at the same time. It should be remembered that in this case the three offences of affray et cetera had been already committed to the Crown Court. The decision in R v Avery [1994] RTR 419 makes it plain that pursuant to section 41 only if a charge on the indictment is pursued and there is a conviction does the Crown Court have power to deal with the offence committed for trial under section 41. Thus the committal was a nullity and sentence also.
In Fennell, R v [2000] EWCA Crim 3544 (09 May 2000) the defendant stood trial on charges of racially aggravated assault occasioning actual bodily harm and racially aggravated criminal damage. The jury were permitted under section 6(3) of the Criminal Law Act 1967 to return alternative verdicts of guilty on simple actual bodily harm and simple criminal damage. Rose LJ) decided that Burt (1996) 161 JP 77 had been decided per incuriam and that the relevant provisions of section 22 and section 40 were related only to mode of trial. The appeal against conviction was on the ground that the judge had no power to permit an alternative verdict of simple criminal damage. The issue was therefore one of jurisdiction. It was not a section 40 case. There never had been a count of simple criminal damage on the indictment. The submission was that section 22, perhaps because the damage in question was below £5,000 (for the amount had been identified in the indictment as about £1,500) but the argument was also put a number of times more broadly to apply to simple criminal damage as a whole, meant that the offence could only be tried summarily and thus was not open to the jury without a further alternative count being added to the indictment. The court rejected that submission. Simple criminal damage remained an either-way offence. All that section 22 did was to direct magistrates – 

"to proceed on a basis which assumes that criminal damage can be tried on indictment: for, when considering the appropriate mode of trial, if the damage is less than £5,000, they are to proceed "as if" the offence was triable only summarily." 

Appeal on conviction was dismissed. 

Ashton & Ors, R. v [2006] EWCA Crim 794 (05 April 2006)These three applications for leave to appeal have been referred to the Full Court by the Registrar because they raise linked issues as to the consequences in law when there has been irregularity in the way in which an accused comes to be convicted and/or sentenced at the Crown Court.

The outcome of each of these cases essentially depends on the proper application of the principle or principles to be derived from the decision of the House of Lords in R v Soneji [2005] 3 WLR 303; [2005] UKHL 49, together with the earlier decision of this court in R v Sekhon and others [2003] 1 WLR 1655; [2002] EWCA Crim 2954. Indeed, these three applications demonstrate how far-reaching the effect of those authorities is likely to be whenever there is a breakdown in the procedures whereby a defendant’s case progresses through the courts (as opposed to the markedly different situation when a court acts without jurisdiction). In our judgment it is now wholly clear that whenever a court is confronted by failure to take a required step, properly or at all, before a power is exercised (“a procedural failure”), the court should first ask itself whether the intention of the legislature was that any act done following that procedural failure should be invalid. If the answer to that question is no, then the court should go on to consider the interests of justice generally, and most particularly whether there is a real possibility that either the prosecution or the defence may suffer prejudice on account of the procedural failure. If there is such a risk, the court must decide whether it is just to allow the proceedings to continue
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