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Witness training or coaching and witness familiarisation
Saunders & Anor, R (on the application of) v The Association of Chief Police Officers & Ors [2008] EWHC 2372 (Admin) (10 October 2008)
Police officers routinely have to write accounts, as soon after the events in question as possible, of incidents in which they have been involved or which they have witnessed ("first accounts"). Typically the first account of an incident will be written up in the officer's pocket-book, although that may subsequently be followed by a more formal statement for use in court or otherwise; and in some circumstances an officer may proceed straight to a formal statement without an intermediate note. 

There has never been any prohibition in English law, or as a matter of police practice, on police officers who have been involved together in an incident speaking to one another about their involvement before they give their first account. Not only may they confer in the immediate aftermath - as would be entirely natural and may often be necessary for operational reasons - but they may collaborate in the writing up of the first accounts themselves. In R v. Bass [1953] 1 QB 681 the Court of Criminal Appeal (presided over by Lord Goddard CJ) was concerned with a case in which police officers who had produced near-identical accounts of their interview of a suspect had been cross-examined on the basis that they had collaborated in the production of those accounts and had denied doing so. Byrne J, giving the judgment of the Court, said this (at p. 686): 

"This court has observed that police officers nearly always deny that they have collaborated in the making of notes, and we cannot help wondering why they are the only class of society who do not collaborate in such a matter. It seems to us that nothing could be more natural or proper when two persons have been present at an interview with a third person than that they should afterwards make sure that they have a correct version of what was said. Collaboration would appear to be a better explanation of almost identical notes than the possession of a superhuman memory."

Although those observations were made in the particular context of preparing notes of an interview (which might be thought to be something of a special case) they have since been understood to be of general application - see, for example, R v Skinner (1994) 99 Cr. App. R. 212, where Farquharson LJ said (at p. 216):

"It has certainly been permissible, since Lord Goddard's time, for officers to confer together in the making up of their notebooks immediately after the events or interviews in which they have both been participating, as an aid to memory" [my underlining]. That is shown by [Bass].

Initially it seemed that counsel for the Police Federation was proposing to argue that those authorities gave officers a positive legal right to confer before giving their first accounts; but that is plainly wrong, and in the event no such argument was advanced.

Official police manual expected to stop marksmen from writing their statements together after critical incidents – changing a practice accepted through case law for more than 50 years…. Daily Telegraph Read
The judge raised questions about the police practice of allowing the officers involved in critical incidents to confer….. BBC Read
Fulton & Ors, R. v (No.7) [2006] NICC 32 A number of witnesses prepared their statements in collaboration with each other in circumstances where it was alleged that the statements were not the genuine recollection of each witness. Their evidence was described as "the party line", designed to put forward an agreed version of events relating to the notification to the Chief Constable of the approval of authorisations by the Surveillance Commissioners.

This statement was quoted in Skinner at page 216 where Lord Justice Farquharson then said:

"In other words, as a general rule, any discussions as to what evidence is going to be given by them should never take place between two or more witnesses. Counsel goes on to say the statements or proofs should not be read to witnesses in each other's presence. That must obviously follow, because it would amount to a discussion between the pair of them as to what evidence is going to be given. One would be enlightened by the evidence that is to be given by the other. As a practice, therefore, the court disapproves of such conferences taking place. It is to be hoped that they will not do so in future. It is particularly important in the case of police officers because, as is well known, they are the only ones who give evidence fortified by the use of notes made at the time. In such a case, as indeed is the case here, witnesses can be attacked for giving evidence on grounds that they are giving not a true account of what occurred, but something which has been affected by the discussions they have had with somebody else".

It must be noted that this prohibition is not an absolute one, because of the qualifications inherent in the reference to "as a general rule". At page 217 Lord Justice Farquharson expressly stated that there cannot be an absolute rule citing the following passage from the transcript of the judgment of Lord Justice Nolan in Arif. The Times June 22nd 1993:

"It follows in our judgment, that the fact that there has been a pre-trial discussion of evidence between potential witnesses, cannot be said to render the evidence of such witnesses at the trial so unsafe that it ought always to be excluded. Each case has to be dealt with on its own facts. In some cases, it may emerge in the course of cross-examination at the trial of the witnesses concerned that such discussions may well have led to fabrication of the evidence in the sense which we have described. In such a case, the Court might properly take the view that it would be unsafe to leave any of the evidence of the witnesses concerned to the jury. There may, however, be other cases where the nature of such pre-trial discussions is such that it would be quite sufficient to draw to the jury's attention in the course of summing up, the implications which such conduct might have for the reliability of the evidence of the witnesses concerned. In each case, it must be a matter for the trial judge".

These principles are, or should be well known to all police officers, as is evident from instructions which, it appears, are given to them, to judge by the contents of Defence Exhibit F.20. Two extracts are relevant in the circumstances of the present case: 

"MAKING UP POCKETBOOKS TOGETHER
if officers have been involved in the same incident they may confer when preparing notes. Where joint notes have been made the officers should endorse their notebooks to that effect.
CONFERRING AT COURT
officers should not confer or coach each other or other witnesses on the evidence they are about to give. If there is a genuine reason why police officers have to discuss something relevant to their evidence, then the Court must be made aware that this has occurred. The same principle applies to allowing civilian witnesses to look at their statements before giving evidence (see the cases of Skinner and Arif listed further down this document in the relevant cases)".
These principles have been expressed in the context of discussions and contact before witnesses give evidence, where they have already prepared their statements.
Momodou, R v [2005] EWCA Crim 177 This appeal raised important issues about pre-trial coaching or training of witnesses Judge LJ held as follows: 

"61 There is a dramatic distinction between witness training or coaching, and witness familiarisation. Training or coaching for witnesses in criminal proceedings (whether for Crown or defence) is not permitted. This is the logical consequence of well-known principle that discussions between witnesses should not take place, and that the statements and proofs of one witness should not be disclosed to any other witness. (See Richardson [1971] CAR 244; Arif, unreported, 22nd June 1993; R v Skinner [1994] 99 CAR 212; and Shaw [2002] EWCA Crim 3004.) The witness should give his or her own evidence, so far as practicable uninfluenced by what anyone else has said, whether in formal discussions or informal conversations. The rule reduces, indeed hopefully avoids any possibility, that one witness may tailor his evidence in the light of what anyone else said, and equally, avoids any unfounded perception that he may have done so. These risks are inherent in witness training. Even if the training takes place one-to-one with someone completely remote from the facts of the case itself, the witness may come, even unconsciously, to appreciate which aspects of his evidence are perhaps not quite consistent with what others are saying, or indeed not quite what is required of him. An honest witness may alter the emphasis of his evidence to accommodate what he thinks may be a different, more accurate, or simply better remembered perception of events. A dishonest witness will very rapidly calculate how his testimony may be "improved". These dangers are present in one-to-one witness training. Where however the witness is jointly trained with other witnesses to the same events, the dangers dramatically increase. Recollections change. Memories are contaminated. Witnesses may bring their respective accounts into what they believe to be better alignment with others. They may be encouraged to do so, consciously or unconsciously. They may collude deliberately. They may be inadvertently contaminated. Whether deliberately or inadvertently, the evidence may no longer be their own. Although none of this is inevitable, the risk that training or coaching may adversely affect the accuracy of the evidence of the individual witness is constant. So we repeat, witness training for criminal trials is prohibited.

62. This principle does not preclude pre-trial arrangements to familiarise witness with the layout of the court, the likely sequence of events when the witness is giving evidence, and a balanced appraisal of the different responsibilities of the various participants. Indeed such arrangements, usually in the form of a pre-trial visit to the court, are generally to be welcomed. Witnesses should not be disadvantaged by ignorance of the process, nor when they come to give evidence, taken by surprise at the way it works. None of this however involves discussions about proposed or intended evidence. Sensible preparation for the experience of giving evidence, which assists the witness to give of his or her best at the forthcoming trial is permissible. Such experience can also be provided by out of court familiarisation techniques. The process may improve the manner in which the witness gives evidence by, for example, reducing the nervous tension arising from inexperience of the process. Nevertheless the evidence remains the witness's own uncontaminated evidence. … The critical feature of training of this kind is that it should not be arranged in the context of nor related to any forthcoming trial, and it can therefore have no impact whatever on it."

"64. This familiarisation process should normally be supervised or conducted by a solicitor or barrister, or someone who is responsible to a solicitor or barrister with experience of the criminal justice process, and preferably by an organisation accredited for the purpose by the Bar Council and Law Society. None of those involved should have any personal knowledge of the matters in issue. Records should be maintained of all those present and the identity of those responsible for the familiarisation process, whenever it takes place. The programme should be retained, together with all the written material (or appropriate copies) used during the familiarisation sessions. None of the material should bear any similarity whatever to the issues in the criminal proceedings to be attended by the witnesses, and nothing in it should play on or trigger the witness's recollection of events…. 

65. All documents used in the process should be retained, and if relevant to prosecution witnesses, handed to the Crown Prosecution Service as a matter of course, and in relation to defence witnesses, produced to the court. None should be destroyed. It should be a matter of professional obligation for barristers and solicitors involved in these processes, or indeed the trial itself, to see that this guidance is followed."

Salisbury, R v [2005] EWCA Crim 3107 witnesses attended a training course on the giving of evidence.

"27. There is, in my view, a difference of substance between the process of familiarisation with the task of giving evidence coherently and the orchestration of evidence to be given. The second is objectionable and the first is not."

"28. The course was delivered by a member of the Bar I judge to have been well aware of the implications. She took pains to ensure that any witnesses who attended her courses knew of the possible consequences of collusion and she forbade it. No attempt was made to indulge in application of the facts of this case or anything remotely resembling them. True it is that witnesses would have undergone a process of familiarisation with the pitfalls of giving evidence and were instructed how best to prepare for the ordeal. This, it seems to me, was an exercise any witness would be entitled to enjoy were it available. No one engaged in special pleading with a view to gaining any expertise beyond the application of sound common sense."

"29. I do not accept that this training, if such is the correct description, was capable of converting a lying but incompetent witness into a lying but impressive witness. Having considered the course content in some detail it seems to me that witnesses can have gained only a rudimentary understanding of what was to come and received no coaching in how to lend a specious quality to their evidence. What they would have received was knowledge of the process involved. It was lack of knowledge and understanding which created demand for support in the first place. Acquisition of knowledge and understanding has probably prepared them better for the experience of giving evidence. They will be better able to give a sequential and coherent account. None of this gives them an unfair advantage over any other witness. Although ease of manner or confidence in the witness box, if it exists, may be a matter of consideration by a jury, it does not seem to me that the ultimate judgment whether the witness is credible or not will depend on such considerations."

Green, R (on the application of) v Prosecution Service [2002 EWCA Civ 389
36. The Court in Skinner approved counsel’s contention that “statements or proofs should not be read to witnesses in each other’s presence”, Farquarson LJ observing: 

“That must obviously follow because it would amount to a discussion between the pair of them as to what evidence is going to be given; one would be enlightened by the evidence that is to be given by the other. As a practice, therefore, the Court disapproves of such conferences taking place. It is to be hoped that they will not do so in the future. It is particularly important in the case of police officers because, as is well known, they are the only ones who give evidence fortified by the use of notes made at the time. In such a case, as indeed is the case here, witnesses can be attacked for giving evidence on grounds that they are giving not a true account of what happened, but something which has been affected by the discussions they have had with somebody else.”

37. Roberts adopted a different approach towards real evidence such as a video recording. If evidence of that sort comes to light then witnesses are permitted to see it, precisely as occurred in the present case. Lord Bingham CJ said this: 

“Viewing the matter quite generally, it seems to us plain that the duty of any witness when giving a statement is to describe the relevant events to the best of his or her honest recollection and certainly not to invent or fabricate evidence to assist the prosecution or the defence. If, after the giving of such a statement, a relevant video comes to light, it is not in our judgment wrong in principle that the witness should be permitted to see that video. On seeing it the witness may find that in some respects his or her recollection had been at fault, and the witness may wish to correct or modify earlier evidence. It is however in our view a matter of the utmost importance that nothing should be done which amounts to rehearsing the evidence of a witness, or coaching the witness so as to encourage the witness to alter the evidence originally given. The acid test is whether the procedure adopted in any particular case is such as to taint the resulting evidence.”
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