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Police Property Act 1897
Proceedings are instituted by way of complaint and summons under the Police (Property) Act 1897. Once the complaint form is filled out, a summons will be issued. A date will be fixed for a hearing and the police will have to justify retention of the property. There is no set national procedure.

NB: Lord Widgery CJ observed that the procedure under the 1897 Act is suitable only for 'straightforward, simple cases where there is no difficulty of law and the matter is clear'. He added: 'I would discourage them from attempting to use the procedure of the Act of 1897 in cases which involve a real issue of law or any real difficulty in determining whether a particular person is or is not the owner'. 
Legal aid: Claims made under the Police Property Act 1897 are civil in nature and Schedule 2 of the Access to Justice Act 1999 does not provide legal aid for advocacy in the Magistrates Court for matters relating to the Police Property Act 1897.
Defence Costs Orders: Sir Stanely Rees in R v Uxbridge Justices ex parte Commissioner of Police of the Metropolis (1981) 3 All E R 129, a case which concerned an issue under the Police Property Act 1897. On page 141 he said: "Even in a case in which the police do not consent to the order sought by the claimant or claimants but attend the hearing and the magistrates are satisfied that it was reasonable for them to do so in order to assist the court to assess the validity of the claim or claims made to the ownership of the property, it would be proper for no order for costs to be made against the police, even if the order for delivery of the property sought by a claimant were made. In short, in my judgment, the proper approach to application for costs in such proceedings should most certainly not be on the basis that costs should simply follow the event, but rather that the discretion to award them should be sparingly exercised, having regard to the exceptional nature of the role of the police as custodians of the property in issue, who require an order of the court to protect them before delivering up of the property to a claimant."

Police Property Act 1897
The long title of the Police (Property) Act 1897 is : 'An Act to make further provision with respect to the Disposal of Property in the Possession of the Police'. Proceedings are instituted by way of complaint and summons under the Police (Property) Act 1897. Once the complaint form is filled out a summons will be issued. A date will be fixed for a hearing and the police will have to justify retention of the property.

Section 1 Power to make orders with respect to property in possession of police:

(1) Where any property has come into the possession of the police in connexion with their investigation of a suspected offence or section thirty-four of the Pawnbrokers Act 1872, a court of summary jurisdiction may, on application, either by an officer of police or by a claimant of the property, make an order for the delivery of the property to the person appearing to the magistrate or court to be the owner thereof, or, if the owner cannot be ascertained, make such order with respect to the property as to the magistrate or court may seem meet. 

(2) An order under this section shall not affect the right of any person to take within six months from the date of the order legal proceedings against any person in possession of property delivered by virtue of the order for the recovery of the property, but on the expiration of those six months the right shall cease.

Section 2(3) of the Police (Property) Act 1897 provides that property which has come into the possession of the police in connection with their investigation of a suspected offence may be disposed of after it has remained in the possession of the police for a year. This is to allow time for a person claiming to be the owner of the property to apply to the court for an order for the delivery of the property, as provided for under section 1 of the Police (Property) Act 1897.

The Police Property Act Fund was established under statute to deal with money and other property that comes into the possession of the Police in connection with criminal charges. After 12 months this property can then be sold with the proceeds being retained by the police. The Police (Property) regulations 1997 state that there are three ways in which the receipts can be applied :-

· offsetting expenses incurred in the disposal of the property;

· compensation payments to persons who have delivered the property to the Police;

· payments for charitable purposes determined by the Authority.

Raymond Lyons & Co v Metropolitan Police Commissioner [1975] 1 QB was a case where a suspected thief had left a valuable ring with the claimant jewellers. They reported the matter to the police and handed the ring to them. The suspected thief never reappeared, and no-one claiming to be the true owner emerged. The police did not return the ring to the jewellers, who brought an application in the Magistrates Court under the Police (Property) Act 1897. 

The magistrates declined to order the police to return the ring, on the ground that the jewellers were not the owners of it. The decision was upheld on appeal to the Queen's Bench Division. The case brings out the feature that the 1897 Act focuses on ownership of the property, whereas a claim in conversion or under the
Torts (Interference with Goods) Act 1977 is concerned with the right of possession.

Lord Widgery CJ observed that the procedure under the 1897 Act is suitable only for 'straightforward, simple cases where there is no difficulty of law and the matter is clear'. He added: 'I would discourage them from attempting to use the procedure of the Act of 1897 in cases which involve a real issue of law or any real difficulty in determining whether a particular person is or is not the owner'. The word 'them' in that passage seems to refer to the justices, but I suspect that Lord Widgery had in mind the parties to a case, whether the police or someone claiming that property held by the police should be delivered to him.

In Costello v Derbyshire Constabulary [2001] EWCA Civ 381; 1 WLR 1437; EWCA Civ 381 (22 March 2001)
The police seized a car from Mr. Costello, believing that it was stolen. The seizure was lawful at the time, by virtue of section 19 of PACE. The police never brought any criminal proceedings against Mr. Costello, but they refused to return the car to him, arguing that it had been stolen and that that justified them in retaining it. Mr Costello sued in the County Court for recovery of the car. At first instance the claim failed, but the decision was reversed on appeal. Lightman J, who delivered the principal judgment, observed that section.19 and section 22 of PACE vested in the police 'no title to the property seized but only a temporary right to retain property for the specified statutory purposes'. Once those purposes were exhausted (as it was common ground they had been) Mr. Costello, whether he was the true owner of the car or not, had a right of possession of it which was superior to any right of possession on the part of the police.

In Costello v Chief Constable of Derbyshire Constabulary [2001] EWCA Civ 381, [2001] 1 WLR 1437. the claimant was found to be in possession of a motor car which was to his knowledge stolen. The police seized the car from him pursuant to section 19 of the Police and Criminal Evidence Act 1984 and retained it pursuant to section 22 of the Act since the owner was unknown. The claimant brought an action against the Chief Constable for delivery up and damages. The Court of Appeal held that the statutory provisions vested in the police no title to the property seized but only a temporary right to retain it for specified purposes; and that when that right expired, the police were obliged to return the car to the claimant since he had a possessory title in it even though it was stolen.

Gough & Anor v West Midlands Police [2004] EWCA Civ 206 (02 March 2004) The Court of Appeal confirmed that the Police do not have powers to retain property beyond the completion of their investigation and also confirmed the Police powers over retained property do not go on for ever, and that the former owner's rights are superior to theirs. Further retention after proceedings are disposed of is tortuous. (Elias v Pasmore 1934 QB 164). Once the case is disposed of articles should be returned (Ghani v Jones 1970 1 QBD 693 and 708).

Morgan, R (on the application of) v Justices of Dyfed Powys Magistrates' Court [2003] EWHC 1568 (Admin) (18 June 2003) This was an application by way of judicial review seeking to quash an order made by the defendant magistrates under section 1(1) of the Police (Property) Act 1897. Held: Order made to quash the decision of the magistrates, and to declaration that the capital sum and the interests accrued thereon should be returned to the claimant.

R v Chief Constable of the Warwickshire Constabulary, ex parte Fitzpatrick [1999] 1 WLR 564, Jowitt J, with whom Rose LJ agreed, had emphasised a number of points of principle, at p.579: 

"Judicial review is not a fact finding exercise and it is an extremely unsatisfactory tool by which to determine, in any but the clearest of cases, whether there has been a seizure of material not permitted by a search warrant. In my judgment a person who complains of excessive seizure in breach of section 16(8) should not, save in such cases, seek his remedy by way of judicial review but should rely on his private law remedy when he will have a tribunal which will be able to hear evidence and make findings of fact unfettered by Wednesbury principles. In an appropriate case the court in a private law action is able to grant interlocutory relief on a speedy basis on well recognised principles so that in all but the clearest cases of a breach of section 16(8) judicial review has only disadvantages and no advantages when compared with the private law remedy."

Retention of property for private prosecution
Scopelight Ltd & Ors v Chief of Police for Northumbria, Federation Against Copyright Theft Ltd [2009 EWCA Civ 1156 (05 November 2009)This was the trial of a preliminary issue in a claim brought by the Claimants for the return of their property lawfully seized from them by the police pursuant to their powers under section 8 of the Police and Criminal Evidence Act 1984 . The issue before the court concerned (broadly) the power of the police to retain property under section 22 of PACE once a decision had been made by the Crown Prosecution Service not to bring charges against the owner of the property from whom it had been seized, whilst a private body considers bringing or brings a private prosecution. Held: The police are entitled to retain property seized under PACE against the wishes of the person otherwise entitled to possession of it once a decision not to prosecute has been taken, so that a private body can consider whether to bring a prosecution, or whilst that private prosecution is being brought, in the absence of a continuing independent justification for retention. Scopelight Ltd & Ors v Chief of Police for Northumbria & Ors [2009] EWHC 958 (QB) (07 May 2009) Times Law Report The police could retain property they seized after the Crown Prosecution Service decided not to prosecute but a private prosecution was being contemplated or taking place.

Costs orders
Constable Of Derbyshire v Goodman & Anor [1998 EWHC Admin 390 (2nd April, 1998) Sir Stanely Rees in R v Uxbridge Justices ex parte Commissioner of Police of the Metropolis (1981) 3 All E R 129, a case which concerned an issue under the Police Property Act 1897. On page 141 he said: 

"Even in a case in which the police do not consent to the order sought by the claimant or claimants but attend the hearing and the magistrates are satisfied that it was reasonable for them to do so in order to assist the court to assess the validity of the claim or claims made to the ownership of the property, it would be proper for no order for costs to be made against the police, even if the order for delivery of the property sought by a claimant were made. In short, in my judgment, the proper approach to application for costs in such proceedings should most certainly not be on the basis that costs should simply follow the event, but rather that the discretion to award them should be sparingly exercised, having regard to the exceptional nature of the role of the police as custodians of the property in issue, who require an order of the court to protect them before delivering up of the property to a claimant." 

Taylor, R (on the application of) v Commissioner for the Metropolitan Police [2009] EWHC 264 (Admin) (15 January 2009)
Statutory provisions under the Magistrates' Courts civil jurisdiction. A number of cases in the reports concern the issue of the Magistrates' power to award costs under the Police Property Act 1897 where the use of the word 'application' has led to argument concerning the correct procedure to be adopted on costs applications. There is the case cited above R v Uxbridge Justices ex parte Commissioner of Police for the Metropolis [1981] Q.B. 829 where the Court of Appeal made a number of interesting observations as to the proper procedure to adopt under the relevant legislation. Unlike the present case the 1897 Act prescribes no procedure for making an application to the court. Sir George Baker held that the complaint method was a 'proper procedure' while Sir Stanley Rees maintained that it was a necessary procedure in the circumstances. In a dissenting judgment Lord Denning held that although the application was made on a complaint form it was an application simpliciter and did not give the justices power to award costs. On a pragmatic note he urged Magistrates' Courts to adopt an application form specifically marked as such thus relieving the court from considering any question of inter partes costs on final determination. I believe the law in relation to the Police Property Act where an application has been brought by way of complaint to be firmly settled by Mercer v Oldham (1984) Crim LR 232 which clearly confirms that the court does have the power to award costs in these circumstances.

Regina v Uxbridge Justices, ex parte Commissioner of Police of the Metropolis [1981] 1 QB 829 Taken from: Perinpanathan, R (on the application of) v City of Westminster Magistrates Court & Anor (Rev 1) [2010] EWCA Civ 40 (04 February 2010)
The applicant was sentenced to 18 months' imprisonment for handling stolen currency notes from travellers at an airport. The police retained cash from his house, which he claimed. He applied for its return. The police not having opposed the application, now sought judicial review of the award of his costs. 

Held. Lord Denning would have held that the justices had no jurisdiction to award costs, but Sir George Baker and Sir Stanley Rees disagreed. 

Lord Denning MR said: 

"I must say that I am most surprised by the order of the justices. The police had done nothing wrong at all. They had taken possession of these currency notes - absolutely properly - because they were reasonably suspected by them to have been stolen. They retained them pending trial equally properly. They were absolutely right not to deliver them without a court order. If they had given them up to Mr. Prasad and the true owners had turned up afterwards, the police would have been liable in damages to the true owners. Only by a court order would they be protected. Viewed in the eyes of the civil law, the police were bailees of the goods. Their custody was like that of a sheriff - custodia legis. Faced with a claimant, the sheriff is entitled to inter-plead and to get his costs as a first charge so long as he acts properly, but he is never bound to pay any costs. So also when the police have goods in custodia legis, and act perfectly properly in regard to them, they should not be ordered to pay costs." 

Sir Stanley Rees said: 

"The proceedings before us do not include any issue or argument as to the propriety of the exercise of the discretion of the justices to make the order for costs which they did in favour of the complainant. Nevertheless, I share the considerable degree of unease in regard to the order for costs which is evident in the judgments delivered by Lord Denning M.R. in this court and in the judgments delivered in the Divisional Court by Donaldson L.J. and Kilner Brown J. [1981] 1 W.L.R. 112. If, as I am satisfied is the case, the justices are empowered to make an order for costs in proceedings by complaint and summons under the Police (Property) Act 1897 where there is a complainant and a defendant, their discretion must be exercised having regard to the exceptional and perhaps unique nature of the order sought and to the respective roles of the parties concerned. In a case in which the police have clearly indicated that they do not oppose the making of the order sought and are merely attending before the justices to confirm their attitude and to ensure that an appropriate order is made before the property is delivered to the complainant, it would indeed be difficult to justify any order for costs against the police. Even in a case in which the police do not consent to the order sought by the claimant or claimants but attend the hearing and the justices are satisfied that it was reasonable for them to do so in order to assist the court to assess the validity of the claim or claims made to the ownership of the property, it would be proper for no order for costs to be made against the police, even if the order for delivery of the property sought by a claimant were made. In short, in my judgment, the proper approach to an application for costs in such proceedings should most certainly not be on the basis that costs should simply follow the event, but rather that the discretion to award them should be sparingly exercised, having regard to the exceptional nature of the role of the police as custodians of the property in issue, who require an order of the court to protect them before the delivery up of the property to a claimant." 

Sir George Baker said: 

"I have had the advantage of reading the judgment about to be delivered by Sir Stanley Rees and wish to say that I entirely agree with him about the undesirability of justices making orders for costs in cases like the present."
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