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Witness Statements
CPS: Admitting Evidence Under Section 9 And section 10 Criminal Justice Act 1967

Schedule 2 Criminal Procedure and Investigations Act 1996: Admission of statements and depositions.
Notice to defendant: proof by written statement
CPR 27 Witness statements
A witness statement is a document recording the evidence of a person’s own account of the facts made to their own knowledge and belief. The statement should record the witness’s account in a chronological sequence. Investigators routinely take witness statements during the course of a criminal investigation
The investigating officer taking the witness statement will bear in mind the elements of the offence s/he is investigating and the ‘points to prove’ but s/he should not ask the witness leading questions.

“...it is perfectly clear that what Parliament meant by "statement": the written assertion of facts made by the person who signed the document. "Statement" does not simply therefore mean document.” Wood v Director of Public Prosecutions [2010] EWHC 1769 (Admin).
Witness statements in magistrates’ courts
CPR Part 27 Witness statements:

(1) Written statements to be tendered in evidence in accordance with section 5B of the Magistrates’ Courts Act 1980 or section 9 of the Criminal Justice Act 1967 shall be in the form set out in the Consolidated Criminal Practice Direction Part III.24 Evidence by written statement.

Procuring attendance of witness
Magistrates' Courts Act 1980 Section 97 Summons to witness and warrant for his arrest.

Magistrates' Courts Act 1980 Section 97A Summons or warrant as to committal proceedings.

Consolidated Criminal Practice Direction
Consolidated Criminal Practice Direction
III.24 EVIDENCE BY WRITTEN STATEMENT

(III.24.1) Where the prosecution proposes to tender written statements in evidence either under section 5A and section 5B of the Magistrates' Courts Act 1980 or section 9 of the Criminal Justice Act 1967 it will frequently be not only proper, but also necessary for the orderly presentation of the evidence, for certain statements to be edited. This will occur either because a witness has made more than one statement whose contents should conveniently be reduced into a single, comprehensive statement or where a statement contains inadmissible, prejudicial or irrelevant material. Editing of statements should in all circumstances be done by a Crown Prosecutor (or by a legal representative, if any, of the prosecutor if the case is not being conducted by the Crown Prosecution Service) and not by a police officer.

Composite statements
(III.24.2) A composite statement giving the combined effect of two or more earlier statements or settled by a person referred to in paragraph III.24.1 must be prepared in compliance with the requirements of section 5A and section 5B of the 1980 Act or section 9 of the 1967 Act as appropriate and must then be signed by the witness.

Editing single statements
(III.24.3)There are two acceptable methods of editing single statements.

(a) By marking copies of the statement in a way which indicates the passages on which the prosecution will not rely. This merely indicates that the prosecution will not seek to adduce the evidence so marked. The original signed statement to be tendered to the court is not marked in any way. The marking on the copy statement is done by lightly striking out the passages to be edited so that what appears beneath can still be read, or by bracketing, or by a combination of both. It is not permissible to produce a photocopy with the deleted material obliterated, since this would be contrary to the requirement that the defence and the court should be served with copies of the signed original statement. Whenever the striking out/bracketing method is used, it will assist if the following words appear at the foot of the frontispiece or index to any bundle of copy statements to be tendered: ‘The prosecution does not propose to adduce evidence of those passages of the attached copy statements which have been struck out and/or bracketed (nor will it seek to do so at the trial unless a notice of further evidence is served).’

(b) By obtaining a fresh statement, signed by the witness, which omits the offending material, applying the procedure in paragraph III.24.2.

(III.24.4) In most cases where a single statement is to be edited, the striking out/bracketing method will be the more appropriate, but the taking of a fresh statement is preferable in the following circumstances:

(a) When a police (or other investigating) officer's statement contains details of interviews with more suspects than are eventually charged, a fresh statement should be prepared and signed omitting all details of interview with those not charged except, insofar as it is relevant, for the bald fact that a certain named person was interviewed at a particular time, date and place.

(b) When a suspect is interviewed about more offences than are eventually made the subject of committal charges, a fresh statement should be prepared and signed omitting all questions and answers about the uncharged offences unless either they might appropriately be taken into consideration or evidence about those offences is admissible on the charges preferred, such as evidence of system. It may, however, be desirable to replace the omitted questions and answers with a phrase such as: ‘After referring to some other matters, I then said …’, so as to make it clear that part of the interview has been omitted.

(c) A fresh statement should normally be prepared and signed if the only part of the original on which the prosecution is relying is only a small proportion of the whole, although it remains desirable to use the alternative method if there is reason to believe that the defence might itself wish to rely, in mitigation or for any other purpose, on at least some of those parts which the prosecution does not propose to adduce.

(d) When the passages contain material which the prosecution is entitled to withhold from disclosure to the defence.

(III.24.5) Prosecutors should also be aware that, where statements are to be tendered under section 9 of the 1967 Act in the course of summary proceedings, there will be a need to prepare fresh statements excluding inadmissible or prejudicial material rather than using the striking out or bracketing method.

(III.24.6) None of the above principles applies, in respect of committal proceedings, to documents which are exhibited (including statements under caution and signed contemporaneous notes). Nor do they apply to oral statements of a defendant which are recorded in the witness statements of interviewing police officers, except in the circumstances referred to in paragraph III.24.4(b). All this material should remain in its original state in the committal bundles, any editing being left to prosecuting counsel at the Crown Court (after discussion with defence counsel and, if appropriate, the trial judge).

(III.24.7) Whenever a fresh statement is taken from a witness, a copy of the earlier, unedited statement(s) of that witness will be given to the defence in accordance with the Attorney General's guidelines on the disclosure of unused material (Practice Note [1982] 1 All ER 734) unless there are grounds under paragraph 6 of the guidelines for withholding such disclosure.

Wood v Director of Public Prosecutions [2010] EWHC 1769 (Admin) (30 June 2010) The court held that an unsigned copy of a witness statement that had been signed was admissible in evidence and the District Judge was entitled to admit in evidence the statement under section 9 Criminal Justice Act 1967. On another point the court observed: “….it is perfectly clear that what Parliament meant by "statement": the written assertion of facts made by the person who signed the document. "Statement" does not simply therefore mean document.” 

"It was held that a section 9 statement served on the defence does not have to be in identical form to that received from the witness. In short the defence here took the kind of point that 10 years ago would have been held up as an example of excellence, showing the clever technical lawyer at his or her best. In 2010 these points are recognised for what they always were, unmeritorious time wasting nonsense that has no place in a modern justice system."
Wilkinson, R (on the application of) v Director of Public Prosecutions [2003] EWHC 865 (Admin) (21 February 2003)
In Lister v Quaife [1983] 1 WLR 48, the Divisional Court considered the position in relation to witnesses who were not called but whose statements were read in court without objection by the defendant. It followed that they had not been cross-examined. The question for the court was whether, in those circumstances, the judge of fact was bound to accept the evidence contained in the witness statement. The court said this: 

"We have not found this at all an easy case, but in the end we have come to the clear conclusion that the answer really lies in a proper appreciation of what section 9 of the Criminal Justice Act 1967 in fact achieves. As I have already said, this is that the contents of the statements read are evidence in the case just as if, and only to the extent as if, the makers of those statements had been called as witnesses in the trial and had given the evidence contained in the statements. If that had happened on the hearing before the King's Lynn justices in this case, and there had been no cross-examination about the possibility of a mistake, or their evidence had not been challenged in any way, then when the defendant went into the witness box, no doubt strong comment could have been made that nothing had been put to the witnesses about the possibility that the defendant might indeed have been able to and did buy the dress somewhere else, in Portsmouth in particular, on July 2 1981. Although any such comment by the prosecutor would have had substantial force and might well have led the justices to view the defendant's evidence with a degree of scepticism, the position remains that the burden throughout was on the prosecutor and although the proper procedure of putting a defence case to prosecution witnesses had not been followed, it would have been opened to the justices, having heard all three witnesses, to have said: 'Well, it may be that that procedure laid down by Marks & Spencer was what should have happened, and it may have happened in at least the majority, if not every other case concerning a dress of this nature, but we have also seen the defendant. She has given evidence. We cannot say that her evidence cannot be true, and in those circumstances, there must be a doubt in our minds and accordingly we must acquit.' If one realises that that is all that is achieved by a section 9 statement, then notwithstanding that criticism may be made of the fact the defendant's legal advisers did not give any appropriate notice requiring the makers of the statements to attend at the trial, we do not think that in the end it is right to say that the two halves of that opinion of the justices are necessarily inconsistent and the decision perverse." 

Para 9. May LJ, extracts from whose judgment I have just read, continued as follows. 

"I take the view that legal representatives of defendants in criminal cases, whether before the justices or indeed in the Crown Court, should observe the well-known practice that you do put your case to witnesses for the prosecution, and the failure to give a notice under section 9(2)(d) is not to be used as any sort of device whereby you can have the defendant present, giving evidence in person, and avoid the presence of the witnesses whose statements under section 9 have been served, and merely hear those statements read out in court . . . 

"For the reasons which I have given in the circumstances of the present case, I do not think that it can be said that the justices came to a perverse conclusion. They were entitled to say that the defendant's evidence had raised a doubt in their minds, and if there was such a doubt then she has to be acquitted." 

Stephen Brown J agreed with the judgment of May LJ. 
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