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Effective Service of Documents
Section 7 of the Interpretation Act 1978 provides: 

"Where an Act authorises or requires any document to be served by post (where the expression 'serve' or the expression 'give' or 'send' or any other expression is used) then, unless the contrary intention appears, the service is deemed to be effected by properly addressing, pre-paying and posting a letter containing the document and, unless the contrary is proved, to have been effected at the time at which the letter would be delivered in the ordinary course of post.

Criminal Procedure Rules Part 4 Service of documents

When this Part applies 

Rule 4.2 Methods of service 

Rule 4.3 Service by handing over a document 

Rule 4.4 Service by leaving or posting a document 

Rule 4.5 Service through a document exchange 

Rule 4.6 Service by fax, e-mail or other electronic means 

Rule 4.7 Documents that must be served by specified methods 

Rule 4.8 Service by person in custody 

Rule 4.9 Service by another method 

Rule 4.10 Date of service 

Rule 4.11 Proof of service 

Rule 4.12 Court's power to give directions about service 

County Courts Act 1984: Proof of service of summonses etc
Section 133 County Courts Act 1984: Proof of service of summonses etc. "(1) Where any summons or other process issued from a county court is served by an officer of a court, the service may be proved by a certificate in a prescribed form showing the fact and mode of the service."

Magistrates Courts Rules 1981 67(2) The service of any process or other document required or authorised to be served may be proved in any proceedings before a magistrates’ court by a document purporting to be a certificate signed by the person by whom the service was effected. CPR 4.11 The person who serves a document may prove that by signing a certificate explaining how and when it was served.

Notice of Intended Prosecution Road Traffic Offenders Act 1988 

Under section 1 ---

(1) Subject to section 2 of this Act a person shall not be convicted of an offence to which this section applies unless he was

(a) warned at the time the offence was committed that the question

(b) within fourteen days of the commission of the offence by summons

(c) within fourteen days of the commission of the offence by notice of the intended prosecution

(i) in the case of an offence under section 28 or 29 of the Road Traffic Act 1988 (cycling offences), served on him, 

(ii) in the case of any other offence, served on him or on the person, if any, registered as the keeper of the vehicle at the time of the commission of the offence.

(1A) A notice required by this section to be served on any person may be served on that person— 

(a) by delivering it to him;

(b) by addressing it to him and leaving it at his last known address; or

(c) by sending it by registered post, recorded delivery service or first class post addressed to him at his last known address.

(2) A notice shall be deemed for the purposes of subsection (1)(c) above to have been served on a person if it was sent by registered post or recorded delivery service addressed to him at his last known address, notwithstanding that the notice was returned as undelivered or was for any other reason not received by him. 

(3) The requirement of subsection (1) above shall in every case be deemed to have been complied with unless and until the contrary is proved. 

(4) Schedule 1 to this Act shows the offences to which this section applies.

In Gidden v Chief Constable of Humberside, DC, 29 October 2009, the court quashed a conviction for speeding. The applicant had been sent, via first class post, a notice of intended prosecution. However, due to postal strikes the NIP did not arrive until 16 days after the offence.

The question posed for the determination of the High Court was whether, upon a proper construction of s.1(1)(c), s.1(1A)(c) and s.1(3) of the Road Traffic Offenders Act 1988, a notice of intended prosecution should be regarded as having been properly served where the notice was sent by first class ordinary post on a date that would normally lead to it being delivered within the 14-day time limit but where the court was satisfied that it was actually delivered after the 14-day time limit. 

Held: Save for NIP's sent by registered post or recorded delivery, the presumption of delivery was rebuttable. It was not possible to read down the Act, nor the CrPR 2005, to provide for a convenient way to close what may well become a well used loophole. Times Law Report Gidden v Chief Constable of Humberside: Thousands of speeding motorists may be able to escape fines and penalty points on their licences thanks to the postal strike.

In R V Appeal Committee of County of London Quarter Sessions, Ex parte Rossi [1956] 1 All ER, the claimant had been found by the Quarter Sessions, hearing an appeal from the magistrates, to be the father of an illegitimate child and therefore liable to pay maintenance. He sought an order of certiorari to quash the decision of the Quarter Sessions on the grounds that he had never received notice of the hearing and had not been present when the order was made. Section 3(1) of the Summary Jurisdiction Appeals Act provided that he should have been given due notice of the date, time and place fixed for the hearing. A notice had been sent by registered letter but it had not been received and was returned to the court. The Court of Appeal (Denning, Morris and Parker LLJ) held that, in the context of this Act, the giving of notice required that notice should not merely be dispatched but should be delivered, and delivered in time to enable the party concerned to prepare for and attend the hearing. The court referred to section 26 of the Interpretation Act 1889 (an earlier version of the current section 7) and noted that, although this created a presumption that letters sent by registered post would be delivered in the ordinary course of post, that presumption was rebuttable and had been rebutted here. 

In Beer v Davies [1958] 2 QB 187, a bus driver was allegedly involved in an act of careless driving and was sent notice of an intention to prosecute by registered post ten days after the accident. In fact he was on holiday and the letter was returned without ever being delivered. The Divisional Court (Goddard CJ and Hilbery and Donovan JJ) held that this did not constitute appropriate service within 14 days within the meaning of the relevant legislation, then section 21 of the Road Traffic Act 1930. The mere sending of a letter did not constitute service and section 26 of the Interpretation Act did not help because the presumption of service in the ordinary course of post had again been rebutted on the facts. 

A small refinement of that principle was established by the Divisional Court in Nicholson v Tapp [1972] 1 WLR 1044. In that case a summons had to be served within 14 days and it was sent by registered post on the fourteenth day, so that in the normal course of post it would not have arrived until after the 14 days had elapsed. The prosecution sought to rely upon the deeming provision in Schedule 4, but that was held only to be applicable in circumstances where, in the ordinary course of post, the letter would have been received in time. That was not the position in that case. In short, the irrebuttable presumption is that there is service and that it is effected on the date the letter would be delivered in the ordinary course of post, not that it is effected when posted. 

Groome v. Driscoll [1969] 3 All E.R. 1638; [1970] R.T.R. 105, D.C. Held: a Notice of Intended Prosecution posted the day after the offence which failed to arrive within 14 days was deemed to have been served

Nicholson v Tapp [1972] 1 WLR 1044Held: a Notice of Intended Prosecution sent by recorded delivery on the 14 day after the offence was deemed NOT to have been served.

Durham County Council v North Durham Justices [2004] EWHC 1073 (Admin) (27 April 2004)
This was an application for judicial review and an appeal by way of case stated. Durham County Council ("the Council") is the prosecution authority within the city of Durham for the purposes of prosecuting parking fine defaulters. Following advice given by the North Durham Justices' Chief Executive and guidance, the Justices, in the cases before us, adjourned the cases of a number of defendants who had been served with summonses by post so that they could be served personally. The issue in these cases is whether the Justices were entitled to adopt that course or whether, in so doing, they misinterpreted the statutory regime for service of summonses provided in Rule 99 of the Magistrates' Courts Rules 1981 as amended ("the 1981 Rules").

The solicitor appearing before the Justices on behalf of the Council, stated that each had been served with the summons to the last known address in purported pursuance of Rule 99 of the 1981 Rules. She invited the Justices to proceed to hear the evidence and reach a determination.

Para 13: The summonses had been issued once no reply had been received. It is, of course, well known that it is the responsibility of any holder of a licence to notify the DVLA of any change in address, or change of name, pursuant to Regulation 18 of the Road Vehicles (Registration and Licensing) Regulations 2002. The research of my Lord, Leveson J has also enabled me to point out that a failure to comply with that requirement is an offence contrary to the Vehicle Excise and Registration Act 1994 section 59(2)(a), so that the registered keepers who failed to respond to the notices, and who might say that they were no longer at the address on which those summonses had been served, have no legitimate complaint since it was their responsibility to ensure that the address recorded at the DVLA was the correct address. 

Para 25:.....A power is conferred on the prosecution responsible for serving a defendant to choose one of three ways in which to serve that defendant. Provided one of those three ways has been adopted to the satisfaction of the Justices, the Justices have no power to interfere, and certainly have no discretion to require the prosecution to choose one of the three methods prescribed in the alternative by Rule 99. 

Para 26: Section 7 of the Interpretation Act 1978 lends support to that reading of Rule 99. It provides: 

"Where an Act authorises or requires any document to be served by post (where the expression 'serve' or the expression 'give' or 'send' or any other expression is used) then, unless the contrary intention appears, the service is deemed to be effected by properly addressing, pre-paying and posting a letter containing the document and, unless the contrary is proved, to have been effected at the time at which the letter would be delivered in the ordinary course of post."

Para 27: It would be absurd if, in relation to parking offences, there was any power in the Justices to require the prosecutor to undertake arduous, expensive and often fruitless attempts personally to serve defendants who had either not bothered to answer the fixed notice and penalty notice requirements or to notify the DVLA of a change of address. 

Held: the Justices have no lawful basis for requiring personal service of an information solely because details of the proposed defendants, not required by law to be included in the summons, have not been provided. The fact that these details might be of value in the event that enforcement should be necessary is irrelevant.

Latimer & Anor, R (on the application of) v Chief Clerk to the Justices, Bury Magistrates Court & Ors [2008] EWHC 2213 (Admin) (13 June 2008) The court held that where a letter of complaint was posted the presumption and reasonable inference is that it will have been received by Magistrates’ Court.

Held: In my judgment, this type of investigation of facts must proceed on the basis of presumption and inferences. In this case the reasonable inference is that a letter which is posted will have been received. It seems to me that the case of Levy v Secretary of State for Work and Pensions [2006] EWCA Civ 890, relied on by Mr Kolvin, is an example of the type of case where the statutory language does not permit an inference of this type, in a case where it was common ground that the relevant letter did not arrive. But in a case where it is common ground that the letter was sent, the appropriate inference is that it was received. This is not a presumption of law; it is a presumption based on the application of common sense. It is likely to be a particularly potent inference when the consequence of a finding that a letter was not received is that the writer of the letter may be exposed to criminal prosecution and penalty. 

In Rockall v DEFRA [2007] 1 WLR 2666, Latham LJ, having reviewed the authorities, said this at paragraph 26: 

"It seems to me that the essential concept running through all these authorities is that the information should be made available to the justices, or the clerk to the justices, within time. This will be so in relation to postal delivery when it can properly be inferred that it has been received..."

In circumstances where it is common ground that the letter was sent, the proper inference was that the letter had been received. It might have been that the inference could be displaced, but in the present case the magistrates were simply advised as a matter of law that no complaint had been made in time. It appears that this was on the imperfect basis that there was no record of the letter.

Rockall v Department for Environment, Food and Rural Affairs [2007] EWHC 614 (Admin)  

"An information is laid for the purpose of section 127 of the Magistrates' Courts Act 1980 when it is received at the office of the clerk to the justices for the relevant area."
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