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Sexual Offences Prevention Orders Cases
In Smith & Ors, R v [2011] EWCA Crim 1772 (19 July 2011) the court once again emphasised the importance of carefully considering whether a SOPO is necessary, and if so in what terms it ought to be drafted. This very detailed judgment, dealing with a number of common scenarios that arise in practice, should be immediately considered by all advocates.

Brown, R. v [2011] EWCA Crim 1223 (19 April 2011) Held: The final provision of the Sexual Offences Prevention Order which was made reads as follows: "save where to do so is inadvertent or unavoidable, not to possess any images of a child under the age of 16 years unless the prior permission of that child's parents or guardian has been obtained". That restriction would, for example, serve to criminalise the continued possession of a daily newspaper which happened to have an inoffensive photograph of a child in it unless it was disposed of straight away upon realisation that such a photograph was in the newspaper. It is not adequate to rely upon the good sense of prosecutors in cases of this type so that very widely drafted prohibitions can be incorporated. We regard that prohibition as being far too widely drafted, and we are therefore minded to delete it. In order to do so, it will be necessary to grant an extension of time and leave to appeal so as to deal with that point alone. To that extent we propose to permit this application and allow this appeal.

Mortimer, R. v [2010] EWCA Crim 1303 (25 May 2010) This was an appeal against the orders made in a Sexual Offences Prevention Order imposed following the appellant's conviction after trial on three counts of sexual assault on a child under 13 and one count of causing or inciting a child to engage in sexual activity. Judge Stokes had sentenced the appellant to imprisonment for public protection with a minimum term set at 3 years.

R, R. v [2010] EWCA Crim 907 (14 April 2010) The making of a Sexual Offences Prevention Order was entirely unnecessary. The order Sexual Offences Prevention Order quashed and no order under section 28 made.

Hemsley v R [2010] EWCA Crim 225 (18 February 2010)The applicant pleaded guilty and sentenced to 6 months imprisonment, concurrent on each of 23 counts of making an indecent photograph or pseudo-photograph of a child. He challenged the Sexual Offences Prevention Order for an indefinite period, which was imposed. "Bearing in mind the fact that this Applicant has only been convicted on one occasion, has indicated a wish to co-operate with assistance intended to reduce the risk of re-offending and has the benefit of supportive parents we consider that the appropriate period for a S.O.P.O. was 7 years from conviction; the same period as that for which the notification provisions will operate. In so doing we adopt the approach previously taken in this Court in R. v. Hammond [2008] EWCA Crim 1358 in which the view was expressed that it will generally be appropriate for a S.O.P.O. to run for the same period as the notification requirement. The reference to a 10 year period in relation to notification at sentence was an error."

Cleveland Police, R (on the application of) v Haggas [2009] EWHC 3231 (Admin) (20 November 2009) There was an appeal by way of case stated from the decision of the Crown Court which were hearing an appeal by the respondent against the decision of the Magistrates that he should be made the subject of a Sexual Offences Prevention Order pursuant to section 104 of the Sexual Offences Act 2003.

Constantine, R. v [2009] EWCA Crim 2092 (08 October 2009) The appellant pleaded guilty to two counts of making indecent photographs of children. He was sentenced to a community order with a requirement of three years' supervision and attendance on a sex offender programme. The case was again before the same judge and a sexual offences prevention order was made under section 104 of the Sexual Offences Act 2003. The terms of the order prohibiting him from certain conduct was in these terms: 

"(i) not to possess a personal computer save at place of work; 

(ii) not to access internet including World Wide Web save for purpose of access to e-mail and at place of work; 

(iii) not to possess a mobile phone capable of accessing the internet."

The order was of indefinite length; that is to say, it would last until an application was successfully made to have it set aside; that is any time after five years from it being made it is open to the offender to apply to the court to have the order set aside, but otherwise it remains in force. He may apply within five years but the order may not be discharged unless the chief officer of police for the area in which he resides consents: section 108(6).

Held: paragraph 2 should be amended to read: "Not to access the internet, including the World Wide Web, save for work purposes at place of work". The order made by the judge that the order should be of indefinite length was necessary in the circumstances of the case.

Smith, R. v [2009] EWCA Crim 1795 (31 July 2009) Appeals against the length of a sexual offences prevention order made for an indefinite period. The appellant contended that the length of the SOPO should be of the same length as the length of the notification requirements which are fixed according to the sentence imposed. He relied on the decision in Hammond R v [2008] EWCA Crim. 1358. Alternatively, he submitted that the length of the order should not be disproportionate to the length of the notification requirement. Held: The test is one of necessity. We can however see the sense in aligning the order with the length of the notification requirements should it be appropriate in a particular case. In our judgment it is so appropriate in this case and in our judgment it was not necessary to make the order one which was of indeterminate length. Accordingly, we will quash the indefinite order and replace it with one in identical terms and expressed to last for a period of 10 years, which is the length of the notification requirement. To that extent this appeal will therefore be allowed.

Carr, R v [2009] EWCA Crim 224 (2 February 2009) This was an appeal against a sentence of 4 years' imprisonment for breach of a sexual offences prevention order. The appellant had pleaded guilty to that breach. Appeal allowed and a sentence of 1 year is substituted for 4 years.

Harrison, R v [2008] EWCA Crim 3170 (11 December 2008) The appellant pleaded guilty to a number of counts on sexual activity with a child and sentenced to 5 years' imprisonment each count concurrent. On a further count of possession of an indecent image of a child, 12 months' imprisonment consecutive. In addition a sexual offences prevention order was made under section 104 of the Sexual Offences Act 2003. Certain other counts were left on file. The appellant appealed against sentence. Appeal against the length of the custodial sentence dismissed. The court added a disqualification order.

C & Ors, R v [2008] EWCA Crim 2790 (26 November 2008) "14. Returning to the exercise of the court's discretion, or more accurately, its judgment, whether a sentence of imprisonment for public protection should be passed when the necessary criteria are established, the court is entitled to and should have in mind all the alternative and cumulative methods of providing the necessary public protection against the risk posed by the individual offender. For example, structured around a determinate sentence, or indeed an extended sentence under section 227 of the Act, which we shall shortly address, a sexual offences prevention order, with appropriate conditions attached could form part of what we may colloquially describe as the total protective sentencing package. Apart from the discretionary sentence of life imprisonment, imprisonment for public protection when the necessary conditions are fulfilled, is the most draconian sentence available to the court. If they are, we re-emphasise that the primary question is the nature and extent of the risk posed by the individual offender, and the most appropriate method of addressing that risk and providing public protection. If what we have described as the overall sentencing package provides appropriate protection, imprisonment for public protection should not be imposed."

Smith, R (on the application of) v Derbyshire County Council [2008] EWHC 84 (Admin) (19 November 2008)This was an application where the claimant sought permission to challenge a decision of the Derbyshire County Council to require him to be accompanied at all times when he was not at his home address, and in particular to refuse him permission to travel unaccompanied to visit his mother in Blackpool. They purported to do this under a Sexual Offences Prevention Order. Mr. Justice Cranston: In my judgment this gives them no authority to restrict the liberties of the claimant in this way.

Thompson, R. v [2008] EWCA Crim 3258 (18 September 2008) The appellant pleaded guilty and was sentenced as follows: on two counts of taking an indecent photograph of a child, he was sentenced to 6 months' imprisonment on each count concurrent; on 16 further counts of having an indecent photograph of a child, he was sentenced on each to a term of 6 months' imprisonment on each count concurrent and concurrent to the sentences on counts 1 and 2. The total sentence was one of 6 months' imprisonment. Not guilty verdicts were entered on three further counts, under section 17 of the Criminal Justice Act 1967. He was disqualified from working with children, under section 28 of the Criminal Justice and Court Services Act 2000. Having been convicted of an offence listed in Schedule 3 of the Sexual Offences Act 2003, he was required to comply which the provisions of Part 2 of that Act. A sexual offences prevention order pursuant to sections 104 and following of the Sexual Offences Act 2003 for a term of 5 years. The applicant sought leave to appeal against sentence limited to paragraph 6 of the sexual offences prevention order, a paragraph relating to the access to be afforded to the police to his home. His application has been referred by the Registrar of Criminal Appeals to the Full Court. We have had the benefit of submissions by counsel for the applicant and the Crown. 

Paragraph 6. Not to refuse access to his place of abode to any officer from the Police Protection Unit or any person employed by the Police to interrogate or examine computer equipment and associated programmes, software or storage media, accompanying the officer from the PPU for the purposes of examining any computer or any other electronic device in his possession. Such access is not to be required other than between the hours of 8 am and 8 pm.

Held: given the nature and level of offending and the character and circumstances of the offender in the present case, such a measure certainly cannot be justified here. For these reasons, leave was granted to appeal against sentence and paragraph 6 of the sexual offences prevention order was quashed.

The correct approach to be adopted by a sentencing judge is to be derived from the judgment of this court Collard, R v [2004] EWCA Crim 1664 (20 May 2004); [2005] 1 Cr App R(S) 34 a decision concerned with the earlier statutory provision contained in section 5A of the Sex Offenders Act 1997: 

1. A prohibition may be imposed only if it is necessary for the purpose of protecting the public or any particular members of the public from serious sexual harm from the defendant. That is a high threshold. That it may be considered desirable to impose such a prohibition would not be sufficient. There must be material before the judge on the basis of which he can reasonably conclude that a prohibition is necessary for that purpose. 

2. The court must consider the number of offences, their duration the nature of the material, the extent of publication and the use to which the material was put. 

3. The court must have regard to the offender's antecedents, his personal circumstances and the risk of his re-offending. 

4. Where the court makes a sexual offences prevention order, its terms must be tailored to meet the danger that this offender presents. 

5. The order must be proportionate to the danger presented. In this regard the judge must have regard in particular to the provisions of the European Convention on Human Rights and the Human Rights Act and in particular the right to private life under Article 8 of the European Convention on Human Rights.

Barley, R. v [2008] EWCA Crim 2466 (17 October 2008) "....on the facts of the offence and the material before the Crown Court, the identified risk would seem to be restricted to young girls and not to young men. If that is the correct conclusion, the provisions of section 28 of the 2000 Act are not such as to permit a limitation or restriction on a disqualification order to either young boys or young girls. The order is generic and applies to all children. It seemed to this court that that may be a disproportionate order in this appellant's case and so we said we wanted to consider an alternative of a Sexual Offences Prevention Order, pursuant to the provisions of section 104 of the Sexual Offences Act 2003. That section applies to the appellant by reason of his conviction of a Schedule 3 offence: see sub-section (2). The relevant parts of the section are these: 

"104(1) A court may make an order under this section in respect of a person ('the defendant') where any of subsections (2) to (4) applies to the defendant and - ... 

(b) in any other case, it is satisfied that it is necessary to make such an order, for the purpose of protecting the public or any particular members of the public from serious sexual harm from the defendant."

Hammond, R v [2008] EWCA Crim 1358 (1 May 2008) The terms of the Sexual Offences Prevention Order were to the effect that the appellant not to download any material from the internet save that applying to downloading for the purpose of any lawful employment or lawful study was far too wide. For example, currently expressed, the term would prevent the appellant from accessing the internet to order a train ticket or to book a holiday. The purpose of a Sexual Offences Prevention Order is to do exactly what it says, namely the prevention of sexual offences of the type that the subject of that order has committed, and any term of the order must be both proportionate and designed to achieve that purpose.

Frew, R v [2008] EWCA Crim 1029 (22 April 2008) Sexual Offences Prevention Order quashed. The court did however impose the order of disqualification from working with children, pursuant to section 28 of Criminal Justice and Court Services Act 2000.

The offender in Terrell, R. v [2007] EWCA Crim 3079 (21 December 2007) was convicted of four counts of making indecent photographs of a child (by downloading them from the internet). Thirty six similar offences were taken into consideration. He had one previous conviction for downloading a large amount of similar material. Ouseley J considered the authorities on whether the downloading of indecent photographs could have caused “serious harm” sufficient to warrant the imposition of a sentence for public protection. He held that a sexual offences prevention order could be imposed in relation to relatively minor offences, and said: 

“The indirect and uncertain harm arising from the contribution to the harm which any downloading of indecent images may have does not necessarily fall outside the scope of the sexual offences prevention order provisions.”

In Terrell, R. v [2007] EWCA Crim 3079 (21 December 2007); [2008] 2 Cr.App.R.(S.) 49 The Court said principles set out in Collard, R v had been applied to the provisions of the Sexual Offences Act 2003 in relation to Sexual offences prevention orders. In Collard, R v [2004] EWCA Crim 1664 (20 May 2004); [2005] 1 Cr.App.R.(S.)34 Rose LJ, the Vice President, dealt with the Sexual Offences Act 1997 which gave the criminal courts powers to impose restraining orders when various types of sexual offences had been committed. Rose LJ emphasised that any SOPO made under the provisions of what are now the Sexual Offences Act 2003 must be tailor made to meet the dangers that the particular offender represents. Moreover the orders must not be oppressive, and must be proportionate. He also noted that the computer and the internet are increasingly used for all aspects of work and legitimate leisure.

Commissioner of Police for the Metropolis, R (on the application of) v Croydon Crown Court & Anor [2007] EWHC 1792 (Admin) (10 July 2007) This application for judicial sought to challenge the decision of the Crown Court sitting at Croydon, on appeal from the magistrates' court, not to uphold a sexual offences prevention order. Held: In this court the question is whether the judge has either misdirected himself or arrived at a conclusion which was outwith the band of judgment properly available to him. With great respect to Mr. Buckett's attempts to demonstrate otherwise, the submissions that the judge has misdirected himself have not succeeded. Nor, I am quite satisfied, is it possible to say that he has arrived at a decision which is outside the proper ambit of judgment available to him. In those circumstances, I would refuse this application for judicial review.

In Commissioner of Police for the Metropolis, R (on the application of) v Croydon Crown Court & Anor [2007] EWHC 1792 (Admin) (10 July 2007) the Divisional Court refused leave to review the decision of the Crown Court to overturn a sexual offences prevention order made in relation to a schizophrenic man with a history of touching women on the buttocks, hip or groin in public places, four out of his five convictions were for offences committed on trains or at railway stations. The order stopped him from travelling by train except in emergencies. Noting the similarity to R v Rampley, it was held that the Crown Court acted within the margins of its discretion. Hughes LJ emphasised the need both to show serious sexual harm and that the restriction was necessary and proportionate and said at para 19: 

“That simply underlines the proposition which is crucial to these cases: the assessment of whether a particular case calls for a sexual offences prevention order (in this case preventing the defendant using trains without permission) is a question which has to be addressed by the court on the ground in each case. It is a question to which there are likely to be, and were in this case, two legitimate answers: yes or no. Some courts might in this case have concluded that there was a sufficient risk of serious sexual harm. Others on the other hand could perfectly properly come to the conclusion that this judge did, that the risk here is of sexual harm certainly, but sexual harm which is less than serious. In the same way, some might conclude that an order keeping the defendant off all trains unless he makes a prior application for permission to travel is disproportionate, given that a train is only one type of public place in which he is certain to encounter women. Others might take the view that it is proportionate.”

Richards, R. v [2006] EWCA Crim 2519 (27 October 2006) This was an appeal against sentence. It raised an important point of principle about the jurisdiction of the court, and possible restrictions on the power created by Sexual Offences Act 2003 to make a sexual offences prevention order. The first issue in this appeal was whether it was open to the sentencing judge to impose a sexual offences prevention order under section 104 of the Sexual Offences Act 2003 when an extended sentence, as provided by section 227 of the Criminal Justice Act, was not required. The answer to this question ought to be straightforward. Unfortunately it is not. Held: It is not a pre-condition to the making of a sexual offences prevention order that the judge should be satisfied that the offender would also qualify for an extended sentence (or for that matter, a sentence of life imprisonment or imprisonment for public protection), or that he should regard himself as deprived of necessary jurisdiction if they do not. After this judgment had been prepared, the Criminal Appeal Office drew attention to the decision of a two judge constitution of this court in R v Rampley [2006] EWCA Crim 2203. Without the advantage of argument from the Crown, the court used a slightly different route to the same conclusion, largely depending on distinctions in terminology between the two Acts. Having reflected on the decision, our reasoning remains unaltered.

Fenton v R [2006] EWCA Crim 2156 (19 September 2006) Breach Sex Offender Order under section 2 of the Crime and Disorder Act 1998“25…. If the breach does not involve any real or obvious risk to that section of the public whom it is intended should be protected by the order, a community penalty which further assists the offender to live within the terms of the order may well be appropriate…”

Rampley, R. v [2006] EWCA Crim 2203 (27 July 2006) The SOPO in this case was imposed in the following circumstances. Nearly 3 years ago, on 20th August 2003, at Lime Street railway station in Liverpool the appellant, Kim Rampley, stood behind a female who was waiting to get off a train. He squeezed her bottom with both hands and growled towards her. He then did the same again, whereupon the female left the train. The Liverpool Magistrates' Court, on 23rd September 2003, sentenced the appellant to a 3 year community rehabilitation order in respect of that assault: Held: We fully recognise, however, that distinction between the two sections is a fine one. But distinction, in our judgment, there is. Accordingly we take the view that the judge was entitled to make an order under section 104, notwithstanding his decision not to make an order under section 229. In those circumstances, the appeal against the making of the SOPO must be dismissed.

Rampley, R. v [2006] EWCA Crim 2203 (27 July 2006) was an appeal against a Sexual Offences Prevention Order in which Gray J distinguished between the concept of “serious harm” in the Criminal Justice Act 2003 and “serious sexual harm” under the Sexual Offences Act 2003. He said: 

“Section 229 of the Criminal Justice Act, 2003 defines serious harm to mean death or serious personal injury, whether physical or psychological, whereas the serious sexual harm required under section 104 of the Sexual Offences Act 2003, is defined simply as including serious physical or psychological harm. As we say, we consider that there is a difference of degree. Moreover, we note that section 229 is expressed in terms of injury, whereas section 104 talks of physical or psychological harm. We consider that there is a qualitative difference between the concept of injury and the concept of harm.”

D v R. [2005] EWCA Crim 3660 (16 December 2005) Scott Baker LJ explained when addressing the imposition of a sexual offences prevention order the approach of the court. The court had "to conduct a risk assessment and consider…the likelihood of the appellant committing a further Schedule 3 offence…."

The word "necessary" imports a higher threshold than, for example that it is simply "desirable" to make an order: see R v Halloren [2004] 2 Cr App R (S) 301, 306 para 14. Secondly, the conduct against which the protection is necessary is "serious sexual harm from the defendant". This is defined in Section 106 (3) which provides: 

"(3) "Protecting the public or any particular members of the public from serious sexual harm from the defendant" means protecting the public in the United Kingdom or any particular members of that public from serious physical or psychological harm, caused by the defendant committing one or more offences listed in schedule 3."

Monument v R. [2005] EWCA Crim 30 (21 January 2005) On 1 May 2004 the Sex Offenders Act 1997 (the "1997 Act") was repealed and the Sexual Offences Act 2003 (the "2003 Act") came into force: see Sexual Offences Act 2003 (Commencement) Order 2004 (S.I. 2004 No 874). This case arose as a result of the fact that the sentencing of the Applicant at the Crown Court occurred on two dates, 23 April and 14 May 2004, between which the relevant legislation changed.

Jones v The Greater Manchester Police Authority [2001] EWHC 189 (Admin) (02 March 2001) Sexual offences prevention orders are civil, not criminal, proceedings following B v Chief Constable of Somerset and Avon Constabulary [2001] 1 WLR 34, therefore Art 6 not breached by admission of expert evidence of paedophile propensity in application for order and interference with Article 8 rights from admission of evidence is proportionate. Expert evidence as to the propensity of the defendant to commit further sexual offences is admissible within proceedings to assist the Court to determine whether an order is necessary to protect the public from serious sexual harm.

B v Chief Constable of Avon & Somerset Constabulary [2000] EWHC 559 (QB) (05 April 2000) which concerned a "sex offender order" under section 2 of the Crime and Disorder Act 1998. Magistrates may make such an order if it is proved that a person is a sex offender and has acted in such a way as to give reasonable cause to believe that an order is necessary to protect the public from serious harm. The order may impose restrictions upon the person's freedom of movement and activity. Lord Bingham CJ said (at pp. 353-354) that the proceedings were civil in domestic law and for the purposes of the Convention but —

"…the civil standard of proof does not invariably mean a bare balance of probability, and does not mean so in the present case. The civil standard is a flexible standard to be applied with greater or lesser strictness according to the seriousness of what has to be proved and the implications of proving those matters: Bater v Bater [1951] P 35, Hornal v Neuberger Products Ltd [1957] 1 QB 247 and R v Secretary of State for the Home Department, ex parte Khawaja [1984] AC 74….In a serious case such as the present, the difference between the two standards is, in truth, largely illusory. I have no doubt that, in deciding whether the condition in section 2(1)(a) is fulfilled, a magistrates' court should apply a civil standard of proof which will for all practical purposes be indistinguishable from the criminal standard."

