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Sexual Offences Prevention Orders
The Sexual offences prevention orders (SOPO) is introduced by section 104 of Sexual Offences Act 2003 and replaced sex offender orders and restraining orders. It is a civil measure available to the court when it convicts a person of an offence listed in schedule 3 or schedule 5 to the Sexual Offences Act 2003, or on the application of the police in respect of a person who has previously been dealt with for such an offence. The procedure is by way of complaint and section 127 of the Magistrates Courts Act 1980 applies and therefore there must have been at least one incident in previous 6 months. (It should be noted that offences listed in schedule 5 are not sexual offences). The effect of the order is to place restrictions on the subject and to trigger the notification requirements. It is available for any person over the age of 10 years of age but Home Office guidance indicates that applications in respect of a child or young person under 18 years should be considered only exceptionally.
Section 104 Sexual Offences Act 2003 states the circumstances in which a sexual offences prevention order may be made against an offender. Sexual offences prevention orders are civil preventative orders designed to protect the public from serious sexual harm. These orders replace, with amendments, restraining orders and sex offender orders (provisions in relation to which are found at section 5A of the Sex Offenders Act 1997 and sections 2 to 4 and section 20 Crime and Disorder Act 1998 respectively in relation to England, Wales and Scotland, and at Article 6 and 6A of the Criminal Justice (Northern Ireland) Order 1998).

Section 106 subsection (5) to subsection (7) define the term 'qualifying offender' which applies in relation to orders made against offenders living in the community. This includes those who have a conviction, finding or caution for an offence overseas that is equivalent to one of the offences in Schedule 3 or schedule 5.

A court may make a sexual offences prevention order:

· when it deals with a person in respect of an offence listed at Schedule 3 or Schedule 5 to the Act, or, in the case of a mentally incapacitated offender, deals with him in respect of a finding relating to such an offence; or

· (in the case of a magistrates' court) when an application for such an order is made to it by a chief officer of police in respect of a person, and it is satisfied that:

· the person has been dealt with by a court in respect of an offence listed in Schedule 3 (other than at paragraph 60) or at Schedule 5; or has been dealt with by a court abroad in respect of an act which was an offence under the law of that territory and which would, if committed in any part of the UK, have constituted an offence listed in Schedule 3 (other than at paragraph 60) or at Schedule 5and that

· the person's behaviour, since the date on which he was first dealt with in this way, means it is necessary to make the order "for the purpose of protecting the public or any particular members of the public from serious sexual harm from the offender".

A chief officer of police may only make an application to a magistrates' court as described above if two conditions are met. These conditions are:

· that the person has been dealt with in respect of an offence listed at Schedule 3 (other than at paragraph 60 of that Schedule) or at Schedule 5, or has been dealt with abroad in respect of an act which constituted an offence under the law of the territory in question, and which would, if committed in the UK, have constituted an offence listed at schedule 3 (other than at paragraph 60) or at Schedule 5; and

· that the person's behaviour, since the first date on which he was dealt with in this way (this will be relevant if for example an offender has been convicted of several offences listed in Schedule 3), gives rise to reasonable cause to believe that it is necessary for such an order to be made.

NB: an application for the other civil preventative orders (foreign travel orders and the risk of sexual harm orders) may only be made by the police, by way of complaint to the magistrates' court. 

The offences in Schedule 3 are all sexual offences, some of which are subject to thresholds in relation to age and sentence, below which the offence will not trigger a sexual offences prevention order. The offences in Schedule 5 are violent offences and various offences under this Act relating to trafficking and prostitution and child pornography. Schedule 5 includes murder as well as all the offences in Schedule 15 of the Criminal Justice Act 2003, which relates to the provisions in that Act dealing with "dangerous offenders". 

The term "protecting the public in the United Kingdom or any particular members to the public from serious sexual harm from the defendant" is defined in subsection (3) of section 106. The court may be satisfied of this necessity either by the circumstances of the offence or from other evidence of the defendant's behaviour. An example of when the police might apply for a sexual offences prevention order is as follows. An offender has a conviction for sexual activity with a child and has been released after his term of imprisonment. Following his release he behaves in a way that suggests he is likely to offend again, for example by loitering around schools or inviting children back to his house. An application for a sexual offences prevention order is to be made by complaint. This is a civil procedure and the relevant procedure is set out at sections 51 to 57 of the Magistrates' Courts Act 1980.

Section 141 Subsection (1) of Criminal Justice and Immigration Act 2008 amends section 106 of the Sexual Offences Act 2003 in relation to the criteria necessary for a Sexual Offences Prevention Order (SOPO) to be made. It means that the age and sentence criteria found in Schedule 3 to the Sexual Offences Act 2003 are no longer relevant for the purposes of making a SOPO, allowing the police to apply for a SOPO in a wider set of circumstances than previously.

A SOPO can be made against anyone convicted of, or cautioned for, one of the offences listed in either Schedule 3 or Schedule 5 to the Sexual Offences Act 2003. Some offences listed in Schedule 3, which lists sexual offences, contain thresholds or conditions in terms of sentence length and type, the age of the offender and victim.

However, section 106(14) of the Sexual Offences Act 2003 (as inserted by section 141) provides for those thresholds to be disregarded for the purposes of making a SOPO. The effect of this is that the conditions listed in Schedule 3 to the Sexual Offences Act 2003 in relation to the victim’s age, the age of the offender and sentence length will not need to be met for a SOPO to be made; it will be sufficient that an offender has been convicted of or cautioned for one of the sexual offences specified in Schedule 3 to the Sexual Offences Act 2003.

As a consequence of the amendment it was expected that a small number of young people convicted of one of the Sexual Offences Act 2003 Schedule 3 offences who had previously not been qualifying offenders will now be qualifying offenders for a Sexual Offences Prevention Order, e.g. section 3 sexual assault case – previously an offender under 18 would have to have received a custodial sentence of 12 months or more for this offence before becoming a qualifying offender. Note however, even when someone is a qualifying offender, the court must be satisfied that the subject’s behaviour since the date of their conviction makes it necessary to make a SOPO for the purpose of protecting the public from serious sexual harm before such an order can be made.
The thresholds relating to sentence length or type and the age of the offender or victim set out in Schedule 3 to the Sexual Offences Act 2003 will continue to apply for the purposes of determining whether an offender is subject to the notification requirements.
Effect and Length of order 
Section 107
Subsection (1) explains what an order does and for how long it lasts. An order may prohibit the offender from doing anything specified in it. 
Subsection  (2) provides that the prohibitions contained within an order must be necessary "for the purpose protecting the public or any particular members of the public from serious sexual harm from the defendant". This phrase is defined in section 106(3). Prohibitions could include, for example, preventing an offender from contacting his victims or from taking part in sporting activities that involve close contact with children or from living in a household with girls under 16.

The order must last for a minimum period of five years (subsection 1(b)). The period must be specified in the order but it may be an indefinite period and the period specified will not prevent a further order being made. However, subsection (6) operates to ensure an offender cannot be subject to more than one sexual offences prevention order at any one time. 

Subsection (3) provides that where an order is made against an offender who is already subject to the notification requirements, but the notification period applicable to him would end during the currency of the order, he is to remain subject to the notification requirements for the duration of the order. If the notification period attaching to a relevant conviction, finding or caution lasts for longer than the order, the offender will remain subject to the notification requirements for that longer period. 

Subsection (4) provides that where the offender is not subject to the notification requirements at the time an order is made, he will become subject to the notification requirements for the duration of the order. 

The effect of subsection (5) is that the notification period runs from the date of service of the order (not from the date of the relevant conviction, caution or finding). This means, for example, that the defendant will have to comply with the initial notification requirement (at section 83(1)) within 3 days of the service of the order.

Variation, renewal or discharge 
Section 108 enables either the offender subject to the order or the various chief officers of police listed in subsection (2) to apply for an order to be varied, renewed or discharged. 

The defendant might, for example, seek to vary an order if he finds the prohibitions are operating on him unduly harshly. He might apply for a discharge if he intended to emigrate. A chief officer of police who believes the defendant is moving to his area might apply for a variation if, for example, the order was made when the defendant was living in another part of the country and only restricted the defendant's behaviour in that original area. 

It may also be necessary to seek a renewal of an order at the time an existing order expires, where there is evidence that the defendant still requires the measures of restraint imposed in the original order. 

Subsection (8) provides that the procedure in this section will apply where variations, renewals and discharges are sought in respect of restraining orders and sex offender orders made prior to the commencement of this Part of the Act.

There might be occasions, in which a sexual offences prevention order under the Sexual Offences Act 2003 s.104 was made to protect a child of a defendant, where the family court's jurisdiction should be reflected in the order because of the additional flexibility it provided. In the circumstances a s.104 order was varied to provide that a father, who had abused his daughter, was prohibited from seeing his son only until the son reached the age of 16 (D v R. [2005] EWCA Crim 3660 (16 December 2005))

Interim orders 
Section 109 allows the police to apply for an interim sexual offences prevention order where an application has been made for a full order in respect of an offender living in the community. The purpose is to enable prohibitions to be placed on the offender's behaviour and to ensure that he will be subject to the notification requirements pending the application for the full order being determined. The interim order will be for a fixed period and will cease to have effect at the end of that period or, if earlier, when a decision is made on the full order. 

The effect of subsection (5) is that the defendant will be subject to the notification requirements for the duration of the order, with the notification period to run from the date of service of the order. This means, for example, that the defendant will have to comply with the initial notification requirement (at section 83(1)) within 3 days of the service of the order.

Appeals 
Section 110 provides for appeals against the making of an order or an interim order. The appeals process should be used where the offender is challenging the fact that an order has been imposed. 

Subsections (1) and (2) explain the process by which an appeal should be brought depending on the circumstances in which the order was made. Where an order was imposed on the court's dealing with an offender for an offence listed in Schedule 3 or Schedule 5, the offender should follow the usual appeal process that would apply if he were appealing against sentence. So, where the order was made in the Crown Court, the appeal against the order should be made to the Court of Appeal. Where the order was made in the magistrates' court or the youth court, the appeal is to the Crown Court. 

Where the order was made following an application by the police in respect of an offender in the community, the appeal will lie to the Crown Court. 

Subsection (5) relates to orders made by the Crown Court following an appeal against an order imposed on an offender in the community. It provides that the order made by the Crown Court is to be treated as if it was made by the magistrates' court that imposed the original order, for the purposes of determining where any application for variation, renewal or discharge should be heard (under section 108 or 109).

Hoath; Standage R v [2011] EWCA Crim 274 (26 January 2011) The Court of Appeal court is not precluded from exercising its normal powers on an appeal in circumstances where a defendant is given an express right of appeal against the refusal to make an order on an application to the Crown Court to vary, by the terms of section 110(3)(a) Sexual Offences Act 2003.

Offence: Breach of SOPO or interim SOPO
Section 113 Failure, without reasonable excuse, to comply with any prohibition in a sexual offences prevention order or an interim sexual offences prevention order is a criminal offence. Breach of any restraining order or sex offender order will also be an offence under this section.

A person commits an offence if, without reasonable excuse, he does anything which he is prohibited from doing by a sexual offences prevention order (or an interim order). The offence is triable either-way, carrying a maximum of 6 months imprisonment in the magistrates' court, and 5 years in the crown court. Breach proceedings are covered under representation order as a criminal offence.

An extended sentence could not be imposed for breach of an interim sexual offences prevention order because it was not a sexual offence for the purpose of the Powers of Criminal Courts (Sentencing) Act 2000 section 116 as it did not fall within the Sexual Offences Act 2003 Part 1 (R v Edmunds [2005] EWCA Crim 1324).

Funding 
Criminal Defence Service (General) (No. 2) (Amendment) Regulations 2005 These Regulations amend the Criminal Defence Service (General) (No 2) Regulations 2001 (S.I. 2001/1437) so as to include the proceedings specified in these Regulations as criminal proceedings for the purposes of the Criminal Defence Service. The specified proceedings are ones relating to: notification orders, sexual offences prevention orders and risk of sexual harm orders (and interim orders in each case) and foreign travel orders under sections 97, 100, 101, 104, 108, 109, 110, 114, 118 ,119, 123, 125, 126 and 127 of the Sexual Offences Act 2003, 

Criminal Legal Aid Consolidated Guide Applying for legal aid for criminal cases in magistrates’ courts (Changes due to CDS Act 2006) The Representation Authority will apply the IOJ test, which will remain the same. Solicitors will be encouraged to state in detail why the funding is needed. They should apply for a representation order for prescribed proceedings to the magistrates’ court hearing the case. They should use a CDS 14 & 15, just as they do when applying for a rep order in other criminal proceedings. These applications will be subject to the full criminal means-testing policy. 

(l) proceedings under sections 104, 108, 109 and 110 of the Sexual Offences Act 2003 relating to sexual offences prevention orders and interim sexual offences prevention orders;
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