Assault hostile touching
Assault: there must be an act See: (Director of Public Prosecutions v Santa-Bermudez [2003] EWHC 2908 (Admin)) accompanied by a hostile intent calculated to cause apprehension in the mind of the victim. Where the hostile intent is not present, there will be no assault (See: Lamb R v [1967] 2 QB 981 and Archbold 19-166) unless it is proved that the defendant was reckless as to whether the complainant would apprehend immediate and unlawful violence.

Wainwright & Anor v. Home Office [2003] UKHL 53; [2003] 4 All ER 969 Para 9: “Battery involves a touching of the person with what is sometimes called hostile intent (as opposed to a friendly pat on the back) but which Robert Goff LJ in Collins v Wilcock [1984] 1 WLR 1172, 1178 redefined as meaning any intentional physical contact which was not "generally acceptable in the ordinary conduct of daily life": see also Wilson v Pringle [1987 ] QB 237”. 

In Wilson v Pringle [1986] EWCA Civ 6 it was held that for a battery the “touching must be proved to be a hostile touching”.  Croom-Johnson LJ said: “Hostility cannot be equated with ill-will or malevolence. It cannot be governed by the obvious intention shown in acts like punching, stabbing or shooting. It cannot be solely governed by an expressed intention, although that may be strong evidence. But the element of hostility, in the sense in which it is now to be considered, must be a question of fact for the tribunal of fact. It may be imported from the circumstances. Take the example of the police officer in Collins v Wilcock. She touched the woman deliberately, but without an intention to do more than restrain her temporarily. Nevertheless, she was acting unlawfully and in that way was acting with hostility.” The term ‘unlawful’ as applied to assault in certain contexts may mean no more than ‘without consent’.

Lord Justice Croom-Johnson: “In our view, the authorities lead one to the conclusion that in a battery there must be an intentional touching or contact in one form or another of the plaintiff by the defendant. That touching must be proved to be a hostile touching. That still leaves unanswered the question "when is a touching to be called hostile?" Hostility cannot be equated with ill-will or malevolence. It cannot be governed by the obvious intention shown in acts like punching, stabbing or shooting. It cannot be solely governed by an expressed intention, although that may be strong evidence. But the element of hostility, in the sense in which it is now to be considered, must be a question of fact for the tribunal of fact. It may be imported from the circumstances. Take the example of the police officer in Collins v Wilcock. She touched the woman deliberately, but without an intention to do more than restrain her temporarily. Nevertheless, she was acting unlawfully and in that way was acting with hostility. She was acting contrary to the woman's legal right not to be physically restrained. We see no more difficulty in establishing what she intended by means of question and answer, or by inference from the surrounding circumstances, than there is in establishing whether an apparently playful blow was struck in anger. The rules of law governing the legality of arrest may require strict application to the facts of appropriate cases, but in the ordinary give and take of everyday life the tribunal of fact should find no difficulty in answering the question "was this, or was it not, a battery?" Where the immediate act of touching does not itself demonstrate hostility, the plaintiff should plead the facts which are said to do so.”

Cole v Turner (1704) 6 Mod 149 (87 ER 907) was an action in trespass for assault and battery. Holt G.J. ruled that the least touching is a battery if it is done in anger, but that touching without violence or design of harm is no battery, and that violence in a rude and inordinate manner is a battery. Again, the case is authority for the proposition that for a battery there must be either an intention to harm or overt hostility.

Tuberville v Savage (1669) 1 Mod. 3 (86 ER 654) was an action for assault. The defendant clapped his hand upon his sword and said to the plaintiff, "If it were not assize-time, I would not take such language." The court ruled that there was no threat, and accordingly no assault. This case is authority that there must be not only a deliberate threat (in an assault) or a deliberate touching (in battery) but also hostile behaviour. If the intention is obviously hostile, that will suffice, but it was recognised that there are many circumstances in life where contact with one's fellow men is not only unavoidable but even if deliberate may also be innocent.

