Going equipped for stealing etc.
Section 25 Theft Act 1968: Going equipped for stealing etc. 

(1) A person shall be guilty of an offence if, when not at his place of abode, he has with him any article for use in the course of or in connection with any burglary or theft. 

(2) A person guilty of an offence under this section shall on conviction on indictment be liable to imprisonment for a term not exceeding three years. 

(3) Where a person is charged with an offence under this section, proof that he had with him any article made or adapted for use in committing a burglary or theft shall be evidence that he had it with him for such use.

Points to prove:

· not at his place of abode

· he has with him any article

· for use in the course of or in connection with any burglary or theft

· intended the article to be used in the course of or in connection with some future burglary, theft.

Note: The word "cheat" in Section 25 has been repealed. Section 6 of the Fraud Act 2006 will apply in any case where "Going equipped to cheat" would previously have been charged.

Possession of articles for use in fraud (Section 6 Fraud Act 2006)


The elements of the offence are that the Defendant:

· had possession or control of

· an article

· for use in the course of or in connection with any fraud.

The wording draws on Section 25 of the Theft Act 1968. The draftsman's intention was to draw on the case law on Section 25.

Section 6 of the Fraud Act 2006 makes it an offence for a person to possess or have under his control any article for use in the course of or in connection with any fraud. This wording is taken directly from Section 25 of the Theft Act 1968. The proof required is that the Defendant had the article for the purpose or with the intention that it be used in the course of or in connection with an offence. A general intention that he or another will commit fraud. There is no defence of "reasonable excuse". Those who are, in particular, properly in possession of or involved in the development of computer software or other items for use to test the security of computer or security systems must rely on their lack of intention that the items or programmes are "for use in the course of or in connection with any fraud". Prosecutors will be alert to such circumstances - and the possible abuses. The maximum penalty is five years imprisonment.

Cases going equipped

Reader & Ors, R v [1998] EWCA Crim 1226 (7th April, 1998)
“….it was entirely clear that the prosecution's case was that the three men were going to use the tools if an opportunity presented itself, and it was an intention in those terms that had to be established. Although such an intention might in one sense be called "conditional" it is an intention sufficient to fulfil the requirement of section 25 that the defendant has the article 'for use in the course of ..theft', and the judge correctly so directed the jury."

R v Hargreaves [1985] Crim LR 243. A case in which the accused claimed not to have decided whether to use the tools or not. He therefore could not have had them "for use".

R v Ellames [1974] 3 All ER 130; 60 Cr. App. R. 7 (CA); Hargreaves [1985] Crim LR 243 D must have Possession of article prior to commission of the offence.

In R v Ellames [1974] 3 All ER 130; 60 Cr. App. R. 7 (CA) the court said that:

Browne J: ... In our judgment, the words in s 25(1) of the 1968 Act: ‘has with him any article for use’ mean ‘has with him for the purpose’ (or ‘with the intention’) ‘that they will be used’. The effect of s 25(3) is that if the article is one ‘made or adapted for use in committing a burglary, theft or cheat’, that is evidence of the necessary intention, though not of course conclusive evidence. If the article is not one ‘made or adapted’ for such use, the intention must be proved on the whole of the evidence – as it must be in the case of an article which is so made or adapted, if the defendant produces some innocent explanation. We agree with the learned authors of Smith and Hogan’s Criminal Law that s 25 is directed against acts preparatory to burglary, theft or cheat; that:

Questions as to D’s knowledge of the nature of the thing can hardly arise here, since it must be proved that he intended to use it in the course of or in connection with [burglary, theft or cheat]; and that the mens rea for this offence includes ‘an intention to use the article in the course of or in connection with any of the specified crimes’.

An intention to use must necessarily relate to use in the future. ... It seems to us impossible to interpret s 25(1) of the 1968 Act as if it read: ‘has with him any article for use or which has been used in the course of or in connection with any burglary, theft or cheat.’ Equally, it is impossible to read s 25(3) as if it said: ‘had it with him for or after such use.’

In our judgment the words ‘for use’ govern the whole of the words which follow. The object and effect of the words ‘in connection with’ is to add something to ‘in the course of’. It is easy to think of cases where an article could be intended for use ‘in connection with’ though not ‘in the course of’ a burglary etc, eg articles intended to be used while doing preparatory acts or while escaping after the crime

...

In our view, to establish an offence under s 25(1) the prosecution must prove that the defendant was in possession of the article, and intended the article to be used in the course of or in connection with some future burglary, theft or cheat. But it is not necessary to prove that he intended it to be used in the course of or in connection with any specific burglary, theft or cheat; it is enough to prove a general intention to use it for some burglary, theft or cheat; we think that this view is supported by the use of the word ‘any’ in s 25(1). Nor, in our view, is it necessary to prove that the defendant intended to use it himself; it will be enough to prove that he had it with him with the intention that it should be used by someone else. For example, if in the present case it had been proved that the defendant was hiding away these articles, which had already been used for one robbery, with the intention that they should later be used by someone for some other robbery, he would be guilty of an offence under s 25(1).

R v Bundy (1977)1 WLR 914 (CA); R v Bundy (1977) 2 All ER 382  Bundy was living rough in his car. The issue was whether or not his car was his place of abode at the time of his arrest: Lawton LJ: The particulars of the offence ... were as follows: that the defendant and a man called Evans ‘on 21 April 1975, when not in their places of abode. had with them a piece of piping, a hammer, a pipe threader and three pieces of stocking for use in the course of or in connection with theft’.

On arresting the defendant and his passenger, the police searched the motor car (which the defendant had been driving). In it, they found the articles referred to in the particulars of offence. It was accepted in this court that there was evidence on which the jury could properly have decided that all the articles were articles for use in the course of or in connection with theft

At the trial, in the witness box, [the defendant’s) evidence was that about four or five weeks before his arrest, he had borrowed the motor car in which he was arrested from a friend, and that he had lived in that motorcar, travelling around In it

…[I]t is manifest that no offence is committed If a burglar keeps the implements of his criminal trade in his place of abode. He only commits an offence when he takes them from his place of abode. The phrase ‘place of abode’, in our judgment, connotes, first of all, a site. That is the ordinary meaning of the word ‘place’. It is a site at which the occupier intends to abide. So, their are two elements in the phrase ‘place of abode’ — the element of site and the element of Intention. When the defendant took the motor car to a site with the intention of abiding there, then his motor car could be said to be his ‘place of abode’, but when he took it from that site to move it to another site where he intended to abide, the motor car could not be said to be his ‘place of abode’ during transit. When he was arrested by the police he was not intending to abide on the site where he was arrested. It follows that he was not then at his ‘place of abode’. He may have had a ‘place of abode’ the previous night, but he was away from it at the time of his arrest when in possession of articles which could be used for the purpose of theft ... 

Hayden, R v [1999] EWCA Crim 1408 (17th May, 1999)
"There are however two difficulties about that part of summing up. First of all, in describing such a circumstance the learned judge used the word "villains" on five or six occasions in a short passage to describe the persons sitting in the motor car. That, of course, would be a permissible description of them had they been convicted, all of them, of the offence. As a precursor to a passage such as we have already referred to in the particular circumstances of this case, in our judgement, it further led the jury to infer, or laid open the danger that they would infer, that they should look at this simply as a joint enterprise in which, as they believed, two men convicted of going equipped were already involved. It was not, of course, put by the Crown on that basis. In our judgement that incorrect basis is one which the jury may have drawn from it to the unfair detriment of Mr. Hayden. 

The second complaint made of the summing up is this. The judge, having started to describe to the jury the elements of the offence, then read out to them the whole of section 25 of the Theft Act verbatim, followed by a certain amount of comment. We have to say, first, that we do not think it was a helpful step on the judge's part to read out the actual legislation. It is not likely to be understood in that form by the jury. The judge should seek to explain to the jury in language that they ought to understand the substance of the legislation relative to the particular case. We make the latter point because the judge, in the course of reading out the section, read out section 25(3) referring to articles made or adapted for use in committing a burglary, the possession of such articles being evidence that the person concerned had the item with him for such use. There had never been any suggestion in this case that any of the items, and more particularly the crowbar, were made or adapted for use in committing a burglary and the jury had not been addressed on that point because nobody though it to be an issue in the case. 

The judge went on, having introduced that element, properly to tell the jury they must be satisfied that it had been proved that the articles were indeed articles to be used in a burglary and that the defendant, individually, had the articles for the purpose of using them in that connection. That direction taken on its own was of course perfectly correct, but it was very regrettable that it was preceded by a reference to articles made or adapted for use in committing a burglary and the evidential implications that such a finding can have when there had been no such finding, indeed no allegation, in the present case. 

Here again we are not satisfied that there was not a danger that the jury were misled by that part of the summing up into thinking that the mere nature of the items had some evidential status over and above the inferences to be drawn from the surrounding circumstances. 

These two matters taken together, in our judgement, make it impossible to say that this conviction was safe. We therefore quash it and allow the appeal to that extent. We do not think that this would be a suitable case for a retrial and therefore the court makes no order other than to allow the appeal to the extent of quashing the conviction."

Reader & Ors, R v [1998] EWCA Crim 1226 (7th April, 1998)
The offence under section 25 is not committed simply by persons intending to commit, or prospecting the commission of, theft. It is narrowly confined to a person who additionally "has with him" articles for use in that theft. Where that offence is alleged to have been committed jointly, all its elements, including having the article with him, must be brought home to all of the defendants. It was not therefore enough for the jury to be told that the case was based on joint prospecting of opportunities for theft (which on the prosecution evidence had very arguably occurred): the prosecution had to go on to prove joint possession of the tools. As to that, the facts were that Connor owned the tools, which were in his car; Hart was sitting in the back seat, presumably with his feet on top of the tools that were in the back seat well; but Reader had been in the front seat, where there were no tools. For them all to have had the tools with them, all must be shown to know that the tools were in the car, and be party to an agreement to use them if the opportunity arose. 

Against that background, we doubted whether it was enough for the judge simply to say to the jury that 

"It would not matter which of them actually owned the tools, any or all of the tools, if they had them with them jointly for the purpose or with the intention of using them or any one of them for effecting a theft." 

without making clear that for the men to have the tools with them jointly they must all know about the presence of the tools in the car. At the same time, we recognised that that requirement, although not stated in terms in the passage that we have just quoted, might be thought to follow necessarily from what the judge said; and we were reinforced in that view by the fact that the appellants' counsel had not considered that the judge's directions were wrong in this respect. 

However that may be, any doubt on this matter was in our view put to rest by the further direction that the judge gave when the jury, after being in retirement for some considerable time, sent him a note asking, simply, for clarification of the requirements of section 25. The judge gave a fairly lengthy reply, which included the following passage: 

"Where two or more persons agree together upon a criminal course of conduct, then each person is responsible not only for his own actions, but for the actions of anyone else who is a party to the agreement to the extent of, and for the purpose of, putting a criminal plan into operation. 

That may well of course be relevant in the context of the phrase 'having with them' these various items in the car. The car belonged to Connor, but if they were all there with the common criminal purpose, then they would by our law be regarded, if they knew of the existence of those articles in the car and they were there for this purpose with the intention of using them for the purpose of theft, then they would be jointly regarded as in possession of these articles, the items mentioned --the slide-hammer, screwdrivers and so forth -- but they would all have them with them. In other words, in those circumstances, they do not have to show that a particular defendant had a particular item in his own hand." 

That made entirely clear to the jury, if it was not clear already, that all of the defendants must know of the existence of the articles and have a common purpose to use those articles in theft. This was the last guidance that the jury heard before they reached their verdicts. It was correct in law, and rendered those verdicts, from this point of view, safe.

Sentencing
Sentencing Guidelines Council Theft and Burglary in a building other than a dwelling
Flack, R. v [2011] EWCA Crim 1112 (14 April 2011) The appellant had pleaded guilty to going equipped for theft, having elected trial at the Crown Court at the plea and case management hearing, and he was sentenced to nine months' imprisonment with two days served on remand to be deducted. He also received one day's imprisonment for a bail offence of failing to appear on the date for a plea and case management hearing was originally listed. Held: reduced sentence from nine months' imprisonment to 24 weeks' imprisonment.

The Crown Court is not obliged to follow the Magistrates Guidelines in either way cases triable before it, nor that the guideline for actual theft is necessarily relevant to a case of going equipped because having the necessary equipment for carrying out crime may be an indication of being prepared to repeatedly commit crime.

Stewart, R v [1998] EWCA Crim 1988 (18th June, 1998) appellant was sentenced after a trial to twelve months' imprisonment for an offence of theft and to a concurrent sentence of twelve months' imprisonment for an offence of going equipped for theft. Appeal against sentence dismissed.

The Crown Court is not obliged to follow the Magistrates Guidelines in either way cases triable before it, nor that the guideline for actual theft is necessarily relevant to a case of going equipped because having the necessary equipment for carrying out crime may be an indication of being prepared to repeatedly commit crime.

Darby & Dorrian, R v [1998] EWCA Crim 217 (23rd January, 1998) These appellants were each convicted of two counts one of going equipped for theft and, secondly, of theft. In relation to the counts of going equipped for theft, each was sentenced to 2 years' imprisonment, and as far as the counts of theft were concerned, each was sentenced to 6 months' imprisonment, to be served consecutively, making a total sentence of two-and-a-half years' imprisonment. Held: We consider that 18 months' imprisonment is the proper sentence for these appellants for this particular criminal activity, and we propose to reduce the sentence under count 1 to one of 18 months' imprisonment accordingly. As far as the sentence of 6 months' imprisonment for theft is concerned on count 2, we accede to Mr. Welsh's submission to this extent: we consider that the two offences form part of the same criminal expedition and, accordingly, the sentence can properly be made to be served concurrently.

Ferry and Wynn R v [1997] 2 Cr.App.R.(S.) 42 Pleaded guilty to going equipped for theft, and in one case to theft. The appellants were found in a car near a telephone box which had been damaged. They were in possession of a cordless drill and other tools, and a map indicating the location of other telephone boxes. Sophisticated offence. 12 months and 18 months.
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