Possession making or supplying articles for use in frauds
Possession etc. of articles for use in frauds
Section 6 of the Fraud Act 2006 makes it an offence for a person to possess or have under his control any article for use in the course of or in connection with any fraud. This wording draws on that of section 25 of the Theft Act 1968 (These provisions make it an offence for a person to "go equipped" to commit a burglary, theft or cheat, although they apply only when the offender is not at his place of abode.) The intention is to attract the case law on section 25, which has established that proof is required that the defendant had the article for the purpose or with the intention that it be used in the course of or in connection with the offence, and that a general intention to commit fraud will suffice. In R v Ellames 60 Cr. App. R. 7 (CA), the court said that:

"In our view, to establish an offence under s 25(1) the prosecution must prove that the defendant was in possession of the article, and intended the article to be used in the course of or in connection with some future burglary, theft or cheat. But it is not necessary to prove that he intended it to be used in the course of or in connection with any specific burglary, theft or cheat; it is enough to prove a general intention to use it for some burglary, theft or cheat; we think that this view is supported by the use of the word 'any' in s 25(1). Nor, in our view, is it necessary to prove that the defendant intended to use it himself; it will be enough to prove that he had it with him with the intention that it should be used by someone else." 

Subsection (2) provides that the maximum custodial sentence for this new offence is 5 years.

Section 6 of the Fraud Act is much wider. It applies to the possession of articles for use in the course of or in connection with any offence of fraud. In addition, section 25(1) only applied to articles which D had in his possession when not at his place of abode. It did not apply to such articles in his possession of such articles at his place of abode even if he intended to use them in connection with a fraud at another location. Section 6 of the Fraud Act operates at any place where the Defendant has possession of the article with intent to commit fraud.

The elements of the offence are that the Defendant:

· had possession or control of

· an article

· for use in the course of or in connection with any fraud.

Making or supplying articles for use in frauds
Section 7 makes it an offence to make, adapt, supply or offer to supply any article knowing that it is designed or adapted for use in the course of or in connection with fraud, or intending it to be used to commit or facilitate fraud. For example, a person makes devices which when attached to electricity meters cause the meter to malfunction. The actual amount of electricity used is concealed from the provider, who thus makes a loss. Subsection (2) provides that the maximum custodial sentence for this offence is 10 years.

The elements of the offence are that the Defendant:

· makes, adapts, supplies or offers to supply any article

· for use in the course of or in connection with fraud

· knowing that it is designed or adapted for use in the course of or in connection with fraud (Section 7(1)(a)) or

· intending it to be used to commit or assist in the commission of fraud Section 7 (1) (b)).

"Knowledge" in Section 7(1)(a) is a strict mens rea requirement. The House of Lords in Montila [2004] UKHL 50) said

"A person may have reasonable grounds to suspect that property is one thing (A) when in fact it is something different (B). But that is not so when the question is what a person knows. A person cannot know that something is A when in fact it is B. The proposition that a person knows that something is A is based on the premise that it is true that it is A. The fact that the property is A provides the starting point. Then there is the question whether the person knows that the property is A."

In practice, the use to which the article can be put is likely to provide sufficient evidence of the Defendant's state of mind. For example, articles such as

· the kits that are attached to ATM machines to capture card details

· forged credit cards or the equipment for making them

· lists of credit card numbers

· counterfeit goods presented as genuine

do not have an innocent purpose that readily springs to mind.

A person who makes an article specifically for use in fraud, for example, a software programme to create a phishing website or send phishing email, may be ambivalent about whether the person to whom it is supplied actually uses it for fraud. He will fall foul of Section 7 Section 7(1)(a) but will not have the necessary intention for Section 7(1)(b).

The manufacturer of articles that are capable of being used in or in connection with fraud but have other innocent uses will not fall foul of this section unless he intends that it should be used in a dishonest way (Section 7 Section 7(1)(b)). The makers of credit card readers are one example. The readers have an innocent purpose they are commonly used by traders who "store up" the details of all the transactions carried out during a day and submit them all together at the end of the day. The card reader merely verifies the validity of the card at the point when it is read and stores all the necessary information about the transaction. The other, dishonest, use is by point of sale staff who use the readers to "skim" credit card details either for use or sale. The dishonest manufacturer who intended a dishonest use would be guilty of a Section 7(1)(b) offence.

"Article"
Section 8 extends the meaning of "article" for the purposes of sections 6 and 7 and certain other connected provisions so as to include any program or data held in electronic form. Examples of cases where electronic programs or data could be used in fraud are: a computer program can generate credit card numbers; computer templates can be used for producing blank utility bills; computer files can contain lists of other peoples' credit card details or draft letters in connection with 'advance fee' frauds.

