Appeal to court of appeal in criminal cases fresh evidence

Under Section 23(2) of the Criminal Appeal Act 1968 the Court of Appeal may receive any evidence which was not adduced in the proceedings from which the appeal lies. In considering whether to receive the evidence the court must have regard in particular to: 

(a) whether the evidence appears to the Court to be capable of belief;

(b) whether it appears to the Court that the evidence may afford any ground for allowing the appeal;

(c) whether the evidence would have been admissible in the proceedings from which the appeal lies on an issue which is the subject of the appeal; and

(d) whether there is a reasonable explanation for the failure to adduce the evidence in those proceedings.

Subsection (1)(c) above applies to any evidence of a witness (including the appellant) who is competent but not compellable.

Section 2(1) of the Criminal Appeal Act 1968 provides: Subject to the provisions of this Act, the Court of Appeal—

(a) shall allow an appeal against conviction if they think that the conviction is unsafe; and

(b) shall dismiss such an appeal in any other case.

(2) In the case of an appeal against conviction the Court shall, if they allow the appeal, quash the conviction.

Although the court is required to take into consideration the four matters outlined above, there is an over-riding power to admit fresh evidence if the court thinks it necessary or expedient in the interests of justice, but only if that evidence is capable of belief. 

In R. v. Stafford and Luvaglio NW1 1968 53 Cr.App.R.1 Edmund Davies LJ at page 3 said:

“We interpret the phrase ‘evidence likely to be credible’ in the same way as the phrase ‘credible evidence’ was interpreted before the Act in Parks (1961) 46 Cr.App.R.29, that is, as meaning evidence well capable of belief. It is clear that a more liberal attitude than hitherto prevailed was introduced by the provision in section 5 that the fresh evidence sought to be introduced shall be received unless the court is satisfied upon the grounds specified in the section that it ought not to be. Nevertheless, public mischief would ensue and legal process could become indefinitely prolonged were it the case that evidence produced at any time will generally be admitted by this Court when verdicts are being reviewed. There must be some curbs, the section specifies them, and we proceed to consider the present applications with due regard to them.” 

There is strong authority for the proposition that the court will never receive evidence that is inadmissible in law: see R v Lattimore (per Scarman LJ) 62 Cr App R 53, 56, and R v Wallace and Short (per Roskill LJ) 67 Cr App R 291, 294. See: O'Hare, R. v [2006] EWCA Crim 2512 (07 September 2006)
The Court of Appeal is entitled under section 23 Criminal Appeal Act 1968 to receive fresh prosecution evidence where it was:

(a) Wrongly ruled inadmissible at trial (R v Gilfoyle [1996] 1 Cr.App.R, 302),

(b) Only available after trial (R v Craven [2001] 2 Cr.App.R, 12),

(c) It was not obtained before trial in spite of due diligence in the investigation (R v Beresford 56 Cr.App.R, 143), or

(d) To assist in furthering the interests of justice (R vHanratty [2002] 3 All ER 534).

The approach to be adopted by the Court of Appeal in a case involving fresh evidence was considered in Stafford and Luvaglio v. DPP [1974] AC 878. Its effect was summarised by Lord Lane CJ giving the judgment of the court in R v. Callaghan (1989) 88 Cr App R 40, 47:

"Although the court may choose to test its views by asking itself what the original jury might have concluded, the question which in the end we have to decide is whether in our judgment, in all the circumstances of the case including both the verdict of the jury at trial upon the evidence they heard and the fresh evidence before this court that we have heard, the convictions were safe and satisfactory. If so the convictions must stand. If not the convictions must be quashed."

That approach was further endorsed in R v. Jones [1997] 1 Cr App R 86, a case decided under section 2(1) of the Criminal Appeal Act 1968 in its present form. Lord Bingham CJ, giving the judgment of the court, set out the passage set out in Callaghan above and went on (94C-D):

"It seems plain on the language of the statute and on authority that the court is obliged to exercise its own judgment in deciding whether, in the light of the new evidence, the conviction is unsafe."

See: Clark, R v [2000] EWCA Crim 54 (2nd October, 2000)
The issue of principle for decision in Pendleton was whether, following the Criminal Appeal Act 1995, in an appeal against conviction based on fresh evidence, the test identified by the House of Lords, in R v Stafford and Luvaglio (1974) AC 878 continues to apply. Viscount Dilhorne said:

“while, .....the Court of Appeal and this House may find it a convenient approach to consider what a jury might have done if they had heard the fresh evidence, the ultimate responsibility rests with them and them alone for deciding the question”. 

That observation was adopted, either expressly, or in speeches which supported it, by the remaining members of the House. See: Hakala, R v [2002] EWCA Crim 730 (19 March 2002)
Noye, R. v [2011] EWCA Crim 650 (22 March 2011) Fresh Evidence

25. The approach of this court to appeals brought on the basis of fresh evidence admitted under section 23 of the Criminal Appeal Act 1968, as amended by the Criminal Appeal Act 1995, should now be regarded as settled. It was decided by the House of Lords in Stafford v DPP [1974] AC 878 that the ultimate responsibility for deciding whether a conviction was safe rested with the court. This principle was re-affirmed in the House of Lords in R v Pendleton [2002] 1 WLR 72 in a short phrase in the speech of Lord Bingham of Cornhill that "…the principle laid down in Stafford was, in the opinion of the House, correct…". 

26. For a while it was thought that Pendleton was authority for a different approach, and there was a great deal of emphasis on the observations by Lord Bingham that the Court of Appeal should remind itself that it has 

"an imperfect and incomplete understanding of the full process which led the jury to convict. The Court of Appeal can make an assessment of the fresh evidence that it has heard, but save in a clear case it is at a disadvantage in seeking to relate that evidence to the rest of the evidence which the jury heard. For these reasons it will usually be wise for the Court of Appeal, in a case of any difficulty, to test their provisional view by asking whether the evidence, if given at the trial, might reasonably have affected the decision of the trial jury to convict. If it might, the conviction must be thought to be unsafe". 

27. Any doubts on the issue were resolved by the decision of the Privy Council in Dial and another v State of Trinidad and Tobago [2005] 1 WLR 1660 where Lord Brown of Eaton-under-Heywood gave a judgment expressing the view of Board that: 

"The law is now clearly established and can simply be stated as follows. Where fresh evidence is adduced on a criminal appeal it is for the Court of Appeal, always assuming that it accepts it, to evaluate its importance in the context of the remainder of the evidence in the case…The primary question is for the court itself and is not what effect the fresh evidence would have had on the mind of the jury". 

28. It is relevant to underline, first, that Lord Bingham of Cornhill was himself a member of the constitution, and party to the majority judgment given by Lord Brown; that Lord Brown was expressing the view of the Board as a whole; and that although Lord Steyn and Lord Hutton disagreed with the conclusion that the conviction under consideration was safe, neither suggested that the essential principle was in doubt: indeed Lord Hutton expressly repeated it. 

29.This approach has been consistently followed in this court (see for example R v Hakala [2002] EWCA Crim 730; R v Hanratty, deceased [2002] 3 All ER 534; R v Ishtiaq Ahmed [2002] EWCA Crim 2781; R v Harris [2006] 1 Cr App R 5; R v Dunne and others [2009] EWCA Crim 1371; R v Burridge [2010] EWCA Crim 2874, where the authorities to date are carefully analysed at paragraphs 99-101). 

30. The same principle applies to whatever form or type of fresh evidence is admitted under section 23 of the 1968 Act, whether it appears to strengthen or weaken the case for the appellant or weakens or strengthens the Crown's contention that the conviction is safe. 

31. The responsibility therefore rests with this court. In reaching our decision we reflect on how best to examine the fresh evidence and its possible impact on the safety of the conviction, and test our analysis to ensure that we have reached the right conclusion. Miss Montgomery reminded us that we were not making an assessment based on the advantages of seeing and hearing the witnesses: equally, we do not know which parts of the evidence impressed the jury, and which did not. All this is clear enough, and we recognise the difficulties which can face this court when it is assessing the impact of fresh evidence on the safety of a conviction. Miss Montgomery did however go further and drew attention to Weiss v R :[2005] HCA 81, and R v Mantenga [2009] NZSC 18, the first a decision of the High Court of Australia, and the second a decision of the Supreme Court of New Zealand. In both jurisdictions what can be summarised as the "proviso" remained in force, enabling the court to dismiss the appeal notwithstanding that the point raised on behalf of the appellant might be decided in his favour "if it considers that no substantial miscarriage of justice has actually occurred". We mean no disrespect to either judgment, but while they underline some of the difficulties which can arise, they do not impinge on or alter the well established principles which apply in this jurisdiction, nor do they lead to any modification of the essential question which we must address, that is, whether, in the light of the fresh evidence, the conviction is unsafe. The principle is clear.

Pendleton, R v. [2001] UKHL 66 (13th December, 2001) This appeal concerned the role of the Court of Appeal (Criminal Division) when fresh evidence is received on an appeal against conviction. The legal question raised (although not the legal question certified) is whether in Stafford v Director of Public Prosecutions [1974] AC 878 this House correctly defined the test to be applied in deciding whether or not to allow an appeal in such a case. Appeal allowed.

“The Court of Appeal can make its assessment of the fresh evidence it has heard, but save in a clear case it is at a disadvantage in seeking to relate that evidence to the rest of the evidence which the jury heard. For these reasons it will usually be wise for the Court of Appeal, in a case of any difficulty, to test their own provisional view by asking whether the evidence, if given at the trial, might reasonably have affected the decision of the jury to convict. If it might, the conviction must be thought to be unsafe.”

Pendleton, R v [2000] EWCA Crim 45 (22nd June, 2000)
House of Lords in R –v- Pendeleton [2002] 1WLR 72. The function of this court Lord Bingham of Cornhill: 

“My Lords, Mr Mansfield is right to emphasise the central role of the jury in the trial on indictment. This is an important and greatly prized feature of our constitution. Trial by jury does not mean trial by jury in the first instance and trial by judges of the Court of Appeal in the second. The Court of Appeal is entrusted with the power of review to guard against the possibility of injustice but it is a power to be exercised with caution, mindful that the Court of Appeal is not privy to the jury’s deliberations and must not intrude into territory which properly belongs to the jury.”

In Sofroniou v R [2009] EWCA Crim 1360 (07 July 2009) the court considered R v Pendleton [2002] 1WLR 72, that the evidence if given at trial, might reasonably have affected the jury's decision to convict the appellant and found that the convictions were unsafe.

Earle v R [2011] EWCA Crim 17 (25 January 2011) The appellant was convicted murder and sentenced to life imprisonment. His renewed application for leave to appeal conviction was refused by the full court. Upon reference by the Criminal Cases Review Commission, the appellant further appeals on the basis of fresh evidence which is contended has such a seriously detrimental effect upon the evidence of the main prosecution witness as to render the conviction unsafe.

The test for this court has been exhaustively analysed in a number of recent authorities which have trodden the path created by Stafford v DPP [1973] 3 All ER 762, [1974] AC 878, R v. Pendleton [2001] UKHL 66; [2002] 1 Cr. App. R. 34; [2002] 1 WLR 72, R v. Hakala [2002] EWCA Crim 730, R v. Hanratty [2002] EWCA Crim 1141, [2002] 2 Cr App R 30, Dial & anor v. State of Trinidad and Tobago [2005] UKPC 4; [2005] 1 WLR 1660 and, most recently in R v Burridge [2010] EWCA Crim 2847 and R v. Ahmed [2010] EWCA Crim 2899 in which Hughes LJ observed (at para. 24) that the court would consider the issue before the jury and such information as it could gather as to the reasoning process through which the jury will have been passing but that the question that matters most is whether the fresh material causes this court to doubt the safety of the conviction. The court added the observation of Lord Bingham in Bain v. R. [2007] UKPC 33 (at para. 103): 

"A substantial miscarriage of justice will actually occur if fresh, admissible and apparently credible evidence is admitted which the jury convicting a defendant had no opportunity to consider but which might have led it, acting reasonably, to reach a different verdict if it had had the opportunity to consider it. … It is … the duty of the criminal appellate courts to seek to identify and rectify convictions which may be unjust. That result will occur where a defendant is convicted and further post-trial evidence raises a reasonable doubt whether he would or should have been convicted had that evidence been before a jury."

In R v McIlkenny (1991) 93 Cr App R 287 Lloyd LJ, giving the judgment of the court, emphasised the primacy of the jury in our criminal justice system, and said at 311 that this court "is perhaps more accurately described as a court of review". 

In R v Clegg unreported Carswell LCJ, giving the judgment of the Court of Appeal in Northern Ireland, considered the authorities to which we have just referred and then said at page 22 of the transcript - 

"It is not for an appellate court to attempt to resolve conflicting issues of fact or opinion, which remain the province of the criminal court at first instance, to be determined by the jury or, in a scheduled case, the judge. The Court of Appeal may reach one of several possible conclusions: 

(1) it may consider that the fresh evidence is not, after testing, such as to be reliable and capable of belief (this would more usually apply in cases of a conflict of factual rather than expert evidence). In such case the conviction would be regarded as safe and the appeal would be dismissed. 

(2) The court may regard the fresh evidence as conclusive in the appellant's favour, in which case it will simply quash the conviction. 

(3) It may conclude that the impact of the fresh evidence on the case is not conclusive but is such that, taking all the evidence given both at trial and on appeal together, it cannot resolve one or more conflicts of fact or opinion. If it considers that a reasonable tribunal of fact might properly resolve the conflict in favour of the appellant, and so be left with a reasonable doubt about his guilt, the court should then allow the appeal and quash the conviction, giving consideration to the question whether to order a new trial."

See: R v Sion Jenkins (21st December 1999)
Other Cases
Brown v R [2011] EWCA Crim 1606 (29 June 2011) Fresh evidence: the court reviewed relevant case law re admission of "fresh evidence". Fresh evidence – Expert report – the consultant clinical psychologist’s report showed that, on the tests he conducted, the appellant had an IQ of 58. Only 0.3% of people of his age have an IQ as low as that, though "despite that" the degree of his learning disability should nevertheless be characterised as mild. The consultant concluded that the appellant would have had "difficulty in being able to fully appreciate the consequences of being associated with others planning criminal activity or even the consequences of his presence during the incident".

Ramsey & Ors, R v [2011] EWCA Crim 872 (07 April 2011) "fresh evidence" in the form of an expert report. It was submitted that it is wrong in principle to permit a new expert to be relied upon at the appeal stage, unless there are exceptional circumstances and here there are none. The cases emphasise that it is the obligation of the defence to advance its whole case at the trial and it is not the object of section 23 of the Criminal Appeal Act 1968 to permit a convicted person to have a second chance to advance expert evidence that was not advanced at the trial unless there is some exceptional reason why it was not or could not be advanced. In effect, here, the applicants rely on the fact that there was a subsequent expert who disagreed with Dr Robinson, who gave evidence for the prosecution, in a way that the applicants' own expert at the time of the trial did not.

Synnott & Ors, R v [2011] EWCA Crim 578 (16 March 2011) Fresh evidence conspiracy to murder.

O' Shea v R [2010] EWCA Crim 2879 (06 December 2010) The appellant was one of a considerable number of persons who were charged with offences relating to child pornography in what was called Operation Ore. They were accused of accessing and downloading child pornography through an Internet website located in the USA called Landslide.

The only ground of appeal pursued related to what was said to be new expert evidence as follows: 

“….Subsequent forensic examination of Landslide's computer records showed that the appellant was the victim of identity theft; that the computer records on which the prosecution relied were rife with fraud; that the specific subscriptions said to have been taken out by the appellant were contaminated with fraud. 

It is not unknown for appellants to seek to call on appeal the testimony of an expert other than one who gave evidence at trial. Such evidence may not have been available at the trial, particularly in cases in which scientific knowledge has progressed since the trial. In some cases, however, an appellant seeks to call as fresh evidence the testimony of an expert who could have given evidence at his trial. The Court will not readily allow such evidence to be adduced. The applicable principles were explained by Moses LJ in Martin T [2008] EWCA Crim 3229: 

"33 The second observation we make relates to the expert evidence and relates to the importance of recognising that the criminal justice system does not allow two trials, first by a jury with one team of lawyers and secondly, possibly years later in the Court of Appeal, by a second who have managed to find an expert who would have said something different had that expert been called at the trial. The time to deploy expert assistance is at trial and not later. Of course there will be cases where the Court of Appeal will out of justice admit and rely upon evidence which might have been obtained at trial but was not, when that evidence falsifies and destroys the basis on which the earlier conviction was obtained. Justice may demand no less and many serious injustices by that means have been cured in the past, all the more so where scientific research and thought has developed. But that fresh evidence must have the impact which the statutory jurisdiction of this court dictates. It must be such as to undermine the safety of the verdict. It is not sufficient that it merely demonstrates that the original evidence from experts might have been assessed in a different way or a different conclusion on the expert evidence part of the case might have been reached unless it strikes at the fundamental basis upon which the verdict rested." 

The present appeal was extraordinary in an important respect the expert was not an expert who was instructed on behalf of the appellant since his trial. He was instructed before the trial. This means that the Court should be especially cautious before admitting his evidence for the purposes of the appeal. 

The Court refused to admit the new evidence put forward by the appellant. Appeal refused.

Inglis v R [2010] EWCA Crim 2269 (14 October 2010) Murder – Provocation – Fresh evidence showed that the appellant suffered at the time of the killing from bipolar affective disorder (manic depression) – Appeal allowed.

C, R v [2010] EWCA Crim 1379 (6 May 2010) This appeal against conviction of one count of rape per anum (count 2) and three counts of indecent assault (counts 5, 6 and 7) was grounded on fresh medical evidence. Held: The court was satisfied that justice required that it should admit the fresh evidence pursuant to section 23 of the Criminal Appeal Act 1968. The evidence could not have been adduced at trial, it is credible, and in the light of that evidence the court was unable to regard the convictions as safe.

Hunnisett v R. [2010] EWCA Crim 514 (19 March 2010) Fresh evidence of sexual abuse connected to the killing which the appellant did not disclose earlier.

Moore, R v [2010] EWCA Crim 224 (19 February 2010)The appellant and his co-defendant were convicted of causing grievous bodily harm with intent, contrary to section 18 of the Offences against the Person Act 1861. The appellant appealed against on the grounds that there was fresh evidence from an eye-witness whose account was said to exonerate the appellant. The court observed that the eye-witness evidence appeared to exonerate the appellant entirely. If she was telling the truth, and it seemed incredible that the appellant did not say even once during the course of his four interviews that if the police did not believe his denials they had only to speak to the eye-witness who would confirm his account. Yet he did not do so. The court did not consider the evidence met the requirements of section 23 of the Criminal Appeal Act 1968. Appeal dismissed

Meachen v R [2009] EWCA Crim 1701 (05 August 2009) The court declined to receive fresh evidence. "If it were regarded as necessary to bolster an expert opinion by that of a second supporting expert, that should be done at trial, although in this context we are bound to say that a case of this kind is not made intrinsically more persuasive because two experts express the same opinion. We do not encourage parties to expect that public money should be spent on duplicating experts." Held: the conviction was safe. The appeal is dismissed.

It was explained in Erskine, R v [2009] EWCA Crim 1425 (14 July 2009) in Applying section 23(2)(d) of the Criminal Appeal Act 1968 the court must and do have regard to whether there is a reasonable explanation for the failure to adduce the evidence at the trial. 

Sofroniou v R [2009] EWCA Crim 1360 (07 July 2009) Admission of fresh evidence comprising corrections, supplements and additions to the transcript of the audio tapes available at trial.

Holderness v R. [2009] EWCA Crim 1326 (06 July 2009) The applicant was convicted of murder and was sentenced to life imprisonment. She sought leave to appeal against conviction and for leave to call fresh evidence. The fresh evidence related to the defence of diminished responsibility, available under section 2 of the Homicide Act 1957. This was a case where there is undoubtedly fresh evidence available, if only to the extent that the appellant has experienced another episode of severe mental illness since her conviction, either bipolar affective disorder or a schizoaffective disorder. That followed on from her earlier episode while on remand. The real issue is what her condition was at the time of the killing. Held: In the present case the court was quite satisfied that the appellant failed to show, on the balance of probabilities, that the section 2 criteria were satisfied, taking into account both the original evidence at trial and the fresh evidence. No jury might reasonably have found that that burden of proof had been discharged. Appeal dismissed.

Hendy, R v [2006] EWCA Crim 819 (12 April 2006) The fresh evidence in this case was in the form of psychiatric reports which criticised the opinions and conclusions of the prosecution expert evidence called at trial. 
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