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The statutory position is that, by virtue of section 1(1) of the Protection of Children Act 1978, it is an offence, in essence, to take or make an indecent photograph or pseudo-photograph of a child, or to distribute or show such photographs, or to possess such photographs with a view to their being distributed or shown, or to publish an advertisement conveying that the advertiser distributes or shows such photographs or intends to do so.

Section 1 of the Protection of Children Act 1978 provides:

(1) It is an offence for a person—

(a) to take, or permit to be taken or to make, any indecent photograph or pseudo-photograph of a child; or

(b) to distribute or show such indecent photographs or pseudo-photographs; or

(c) to have in his possession such indecent photographs or pseudo-photographs, with a view to their being distributed or shown by himself or others; or

(d) to publish or cause to be published any advertisement likely to be understood as conveying that the advertiser distributes or shows such indecent photographs or pseudo-photographs, or intends to do so.

(2) For purposes of this Act, a person is to be regarded as distributing an indecent photograph or pseudo-photograph if he parts with possession of it to, or exposes or offers it for acquisition by, another person.

(3) Proceedings for an offence under this Act shall not be instituted except by or with the consent of the Director of Public Prosecutions.

(4) Where a person is charged with an offence under subsection (1)(b) or (c), it shall be a defence for him to prove—

(a) that he had a legitimate reason for distributing or showing the photographs or pseudo-photographs or (as the case may be) having them in his possession; or

(b) that he had not himself seen the photographs or pseudo-photographs and did not know, nor had any cause to suspect, them to be indecent.

As to the mental element of this offence, there is now clarity. The making offence is not an absolute offences. What is necessary is "a deliberate and intentional act, with knowledge that the image made is, or is likely to be an indecent photograph of a child", R v Smith; R v Jayson [2002] EWCA Crim 683; [2003] 1 Cr App R 212, [34].

Indecent photographs of children
For an offence under Section 1 of the Protection of Children Act 1978 the prosecution has to prove:

1) That the defendant deliberately and/or knowingly either made, took, or permitted to be taken, distributed or showed indecent photographs or pseudo-photographs, or possessed them with a view to their being distributed or shown, published or caused to be published an advertisement for indecent photographs.

2) The photograph or pseudo-photograph was indecent. Indecent photograph includes an indecent film, or a copy of a photograph or film, or computer data capable of conversion into a photo a copy. See section7 of the Protection of Children Act 1978 . The test for indecency is for the jury to decide based on what is the recognised standard of propriety. See: R v Stamford [1972] 2 Q.B. 391. The circumstances and motive of the defendant are not relevant to the question of indecency, although they may be relevant to the question of whether the photograph was deliberately taken or made, R v Graham-Kerr, 88 Cr.App.R. 302, CA; R v. Smethurst [2002] 1 Cr.App.R. 6, CA. (Archbold: 31- 114)

3) The photograph was of a child. Section 7(6) of the Protection of Children Act 1978 (as amended) states that a child is a person under the age of 18. (Archbold: 31- 114)

Section 7 Interpretation (needs updating)

Section 160 of the Criminal Justice Act 1988 offence of Possession of indecent photograph of child. Possession of indecent photograph of child subsection (1A) inserted by Section 45 Sexual Offences Act 2003 redefines a “child” for the purposes of the Protection of Children Act 1978 as a person under 18 years, rather than under 16 years, of age. This change means the offences under that Act of taking, making, permitting to take, distributing, showing, possessing with intent to distribute, and advertising indecent photographs or pseudo-photographs of children will now also be applicable where the photographs concerned are of children of 16 or 17 years of age. The same change applies to the offence of possessing an indecent photograph or pseudo-photograph of a child at section 160 of the Criminal Justice Act 1988 (section 160(4) applies the 1978 Act definition of “child”).

Section 160A Criminal Justice Act 1988 provides a defence to an offence under section 160 relating to an indecent photograph of a child, if the defendant proves that the photograph was of the child aged 16 or over, and that at the time of the offence charged the child and he were married or civil partners of each other or lived together as partners in an enduring family relationship.
Matrix, R v [1997] EWCA Crim 2058 (4th August, 1997) Distribution: A shop assistant may possess indecent photographs as well as the owner.

R v Graham Kerr [1988] WLR 1098; (1989) 88 Cr App R(S) 302 Motive is irrelevant to question of indecency. The trial Judge ruled: "the circumstances and the motivation of the taker may be relevant to the mens rea of the taker as to whether his taking was intentional or accidental and so on, but it is not relevant to whether or not the photograph is in itself indecent". Conviction quashed.

Vigon v Director Of Public Prosecutions [1997] EWHC Admin 947 (30th October, 1997) See: Rob Jerrard Candid Camera: Hidden camera offence proved, Insulting Behaviour proved

Definition of Child
The Sexual Offences Act 2003 changed the definition of a 'child' under the terms of the Protection of Children Act 1978. The Protection of Children Act defines a 'child' as a person under 16 years of age and makes illegal the manufacture, possession and distribution of indecent photographs of children under 16. 

Section 45 (2) of the Sexual Offences Act 2003 raises the age of a 'child' for the purposes of this Act to 18. The effect of this is retrospective, applying to all such images, regardless of when they first came into circulation. The age of a child is ultimately for the jury to determine. It is a finding of fact for the jury, and expert evidence is inadmissible on the subject, since it is not a subject requiring the assistance of experts Land, R v [1997] EWCA Crim 2409 (10th October, 1997).

Downloading indecent images
In Bowden, R.10 November 1999 the Court of Appeal held that downloading data representing indecent photographs of children from the Internet amounts to an offence within the meaning of section1(1)(a) of the Protection of Children Act 1978.

In R v Fellows and Arnold [1997 1 CAR 244 this Court (Evans LJ, Cresswell and Butterfield JJ) held that the scope of the definitions of indecent photographs in section 1 and section 7 of the Protection of Children Act 1978 Act were wide enough to include a form of technology not anticipated when that Act was passed; that although a computer disc was not a photograph, it contained data which could be converted into a screen image and into a print exactly reproducing the original photograph from which it was derived; that there was no restriction on the nature of a copy and the data represented the original photograph in another form; and that, accordingly, the judge was correct to rule that the disc held data which came within the definition of "photograph" for the purposes of the Protection of Children Act 197.8

C Plc v P & Anor [2007] EWCA Civ 493 (22 May 2007) P's computer was seized pursuant to a civil search order. On that computer was found illegal material. It was argued by P that the material (highly objectionable images of children) should not be passed to the police as they were obtained via compulsory powers of seizure and thereby interfered with P's right not to incriminate himself. Held: There was no privilege in the material seized and it should be passed to the police.

In R v Mould 6th November 2000 the appellant was convicted of making an indecent pseudo photograph, contrary to section 1(1)(a) of the Protection of Children Act 1978. It was the prosecution’s case that the appellant had downloaded from the Internet a “pseudo photograph” of a child under 16, the photograph showing the torso of a boy with his genitalia exposed. Although the jury had to be sure that the pseudo photograph was of a child under 16, that was not effectively in dispute. Officers had come to the appellant’s home and seized his computer. It was not disputed that, on the day before the police visit, the appellant had copied the whole of the contents of his C drive on to the D drive. The prosecution’s case was that he had done this to destroy what was already on the D drive. It was further the prosecution case that the appellant had overlooked the existence of a file on the C drive. That file named “Wallpap.bmp” was to be found in the C: windows/temp directory. It was the prosecution case the appellant had downloaded the picture and had then subsequently converted it into a form where it can be used as ‘wallpaper’, that is as the background picture of the Windows desktop. Before the trial the appellant had served a defence statement. It was stated that he denied “that he made a pseudo photograph either knowingly or otherwise”. It was also stated that the defendant denied that the particular photograph, as we shall call it, was indecent. By virtue of section 1 of the Protection of Children 1978 it is an offence for a person to make any pseudo photograph of a child. It was the prosecution’s case that the creation of the .bmp file was an act of “making” within the section. To be convicted of this offence a person must have deliberately made the photograph. In this case the jury had to be sure that the appellant had deliberately created the .bmp file upon which the prosecution relied to prove its case. There were a large number of exhibits showing how the computer had been used to access pedophile news groups, chatlines and websites. The names of the sites above reveal the nature of the material displayed on them. The learned judge was asked to rule about a number of exhibits which the prosecution wished to put before the jury. It was agreed at the trial that, in so far as indecency was concerned, that the jury would have to ask themselves one simple question: are we satisfied that this photograph is indecent bearing in mind the age of the child? Why then did the prosecution wish the jury to have this material? The prosecution sought to rely on it in order to prove that the appellant had deliberately created the .bmp file. The appellant submitted that, to prove this, the prosecution needed to rely only on the admitted fact that the computer was the appellant’s computer, that the image was on his computer and that he must have created it whether accidentally (as he claimed) or deliberately. He submitted that the jury would be from this entitled to infer that he had created it deliberately. There was no merit in the ground that the prejudicial value of the material outweighed its probative value.

Held: the prosecution were entitled to put the material before the jury to show that the appellant had deliberately created the image as the judge ruled. The material disclosed in the exhibits showed that it was more likely that he had created the .bmp file deliberately rather than accidentally, as he claimed.

Although there is a defence for a person to prove that he has a legitimate reason for distributing or showing photographs (see section 1(4) of the 1978 Act) that defence was not available for the offence with which this appellant was charged.

Sentences
Sentencing Guidelines Council Making and distributing indecent photographs of a child. 

The Court of Appeal has upheld a sentence of imprisonment for public protection in respect of section 1 in R v Duncan[2005] EWCA Crim 3594 although the Court has also quashed such sentences in other cases so it is still open to question as to how ready the courts will be to impose such sentences.

Terrell, R. v [2007] EWCA Crim 3079 (21 December 2007)
The Appellant pleaded guilty to 4 offences of making indecent photographs of a child contrary to section 1 of the Protection of Children Act 1978. He was committed for sentence to Cardiff Crown Court under section 3 of the Powers of Criminal Courts (Sentencing) Act 2000, where he asked for 36 similar offences to be taken into consideration. The 4 offences to which he pleaded guilty involved single images at Levels 1, 2, 3 and 5 on the scale in R v Oliver [2002] EWCA Crim 2766, [2003] 2 Cr. App. R(S)15. The 36 offences taken into consideration were at Levels 1, 2 and 3, mostly at Level 1. 20 indecent images, on video clips, had been duplicated and copied onto a CD.

The Appellant was sentenced to section 225 of the Criminal Justice Act 2003 with a minimum term of 5 months concurrent on each count, less 2 days on remand. Associated orders included one under section 28 of the Criminal Justice and Court Services Act 2000 disqualifying him from working with children and he was also required to register indefinitely as a sex offender. Held: [T]hat, if a Sexual offences prevention order could be imposed in any particular case, the restrictions which it would contain would be relevant to the decision as to whether the statutory criteria for the imposition of a sentence of imprisonment for public protection were satisfied. If apt and effective restrictions could be imposed through a Sexual offences prevention order, e.g. use of a computer, internet access, possibly contact with individuals or children, which would address the degree of risk and the seriousness of harm, the statutory criteria might not be satisfied. The same effect would be true of other penalties or orders. An indeterminate sentence is not required by the Act where other available sentences mean that the criteria are not met.

The court quashed the sentence of imprisonment for public protection, and imposd instead a determinate sentence of 10 months, less the 2 days on remand.

R v Breeze, (11 December 2007) . Breeze, good character, downloaded over 4,000 photos/pseudo photos of a child over a period just short of 3 years. The Crown proceeded by way of 20 specimen counts, 4 at level 5 and a small number at level 4. It was accepted that the offender fell at the extreme end of possession for purely personal use. 2 years imprisonment reduced to 15 months

Harrison v R. [2007] EWCA Crim 2976 (05 December 2007) The two offences prosecuted in this case were making indecent photographs of a child and having such photographs in one's possession. The more serious of them, the making offence, arose under section 1(1) (a) of the Protection of Children Act 1978. The maximum sentence is 10 years. There is no defence in the legislation for this offence. That being the case, the courts have said it should be construed as narrowly as it reasonably can be to avoid unwelcome consequences: Atkins v Director of Public Prosecutions [2001] 1 WLR 1427, 1437, per Simon Brown LJ. The possession offence is contained in section 160 (1) of the Criminal Justice Act. Section 160 (2) contains a number of defences. One defence is that the person charged has not seen the photograph and did not know, nor had cause to suspect, that it was indecent; another is that the photograph was sent to him without prior request and he did not keep it for an unreasonable time: s160 (2) (b), (c). Possession offences are punishable by a maximum of 5 years imprisonment.

As to the mental element of the two offences, there is now clarity. They are not absolute offences. With the making offence what is necessary is "a deliberate and intentional act, with knowledge that the image made is, or is likely to be an indecent photograph of a child", R v Smith; R v Jayson [2002] EWCA Crim 683; [2003] 1 Cr App R 212, [34]. The mental element of the possession offence is knowledge on the part of the defendant that he has indecent photographs in his possession or that he once had them: Atkins v Director of Public Prosecutions [200]1 1 WLR 1427, 1440.

Attorney General Reference No. 28 of 2010 [2010] EWCA Crim 1996 (17 June 2010)Attorney General reference under section 36 of the Criminal Justice Act 1988. The Reference raises the question of the appropriate level of sentencing where the offender procures the sexual abuse, including the penetration of young, vulnerable children by paying an adult in the Philippines, or other such countries, on his behalf and for his sexual gratification sexually to abuse very young, vulnerable children for money. The offender was sentenced to a total of five years' imprisonment. Sentence of twelve years' imprisonment substituted.

Waller, R. v [2010] EWCA Crim 728 (09 March 2010) The appellant pleaded guilty to 12 offences of making an indecent photograph of a child. A period of 18 months less 183 days spent on remand was specified as the notional minimum term. The appellant was disqualified working with children under section 28 of the Criminal Justice and Court Services Act 2000. In addition, having been convicted of an offence listed in Schedule 3 of the Sexual Offences Act 2003, the appellant was required to comply with the provisions of Part 2 of the Act (notification to the police) indefinitely. Held: sentence of Imprisonment for public protection quashed and replaced with a term of three years' imprisonment made up in the way that the judge set out in his sentencing remarks. The appellant will of course to remain on the Sex Offender's register and remain the subject of the earlier Sexual offences prevention order.
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