Acts and declarations in furtherance of a common design
The principle is well established at common law that the acts and declarations of one party to a conspiracy or a joint enterprise are admissible not only against that party but also against the other party to that conspiracy or joint enterprise. This, however, is subject to two conditions; first, that the acts or declarations must be in furtherance of the common design and, second, that independent evidence be adduced of both the common design and the other party’s involvement in it. This principle applies equally whether the crime charged is one of conspiracy or a substantive offence committed in pursuance of a common design. 

Section 118 Criminal Justice Act 2003 makes express provisions for saving the common law rules on statements in furtherance of a common enterprise: 

(1) The following rules of law are preserved

Common enterprise

7. Any rule of law under which in criminal proceedings a statement made by a party to a common enterprise is admissible against another party to the enterprise as evidence of any matter stated.

Whether there is a common purpose or design see: Donat (1986) 82 Cr App R 173 at 179, Lord Lane CJ, giving the judgment quoted a passage from the 6th edition of Cross on Evidence: 

“In determining whether there is such a common purpose as to render the acts and extra-judicial statements done or made by one party in the furtherance of the common purpose evidence against the others, the judge may have regard to these matters, although their admissibility is in issue, as well as to other evidence. This doctrine is obviously liable to produce circularity in argument.”

Lord Lane continued:

“But the learned editor of Cross goes on as follows: ‘The answer is that the agency may be proved partly by what A said in the absence of B, and partly by other evidence of common purpose. It makes no difference which is adduced first, but A’s statement will have to be excluded if it transpires that there is no other evidence of common purpose; it is another instance of conditional admissibility.”

It is a matter for the trial judge whether any act or declaration is admissible to prove the participation of another. In particular, the judge must be satisfied that the act or declaration: 

(i) was made by a conspirator, 

(ii) that it was reasonably open to the interpretation that it was made in furtherance of the alleged agreement and 

(iii) that there is some further evidence beyond the document or utterance itself to prove that the other was a party to the agreement. 34-60c of Archbold
R v Murray, Morgan and Sheridan [1997] 2 Cr. App. R. 136
“Seen against that background, we are of the view that, having studied the judgment in Gray, Liggins and Others with the greatest of care, it is authority primarily for the proposition that the common law exception cannot be extended to cases where individual defendants are charged with a number of separate substantive offences and the terms of a common enterprise are not proved or are ill-defined. We do not accept Mr. Macdonald’s argument that dicta in the judgment of Glidewell L. J. does in fact narrow the common law exception. In reaching that conclusion, we have very much in mind the commentary of Professor Smith in that regard, to which reference has been made.”

Professor J. C. Smith in his article “More on Proving Conspiracy” [1997] Criminal Law Review, page 333 said:

“How, in the light of this case, should the judge proceed when trying a case of conspiracy or joint enterprise and a question arises as to the admissibility of a statement (“the statement”) made in the course or furtherance of the offence which implicates an absent party? It seems that:

(i) he must consider whether the other evidence amounts to reasonable or prima facie evidence that there was a conspiracy or joint enterprise and that C was a party to it.

(ii) If there is no such prima facie evidence, the statement is inadmissible and, obviously, the case must be withdrawn from the jury.

(iii) If he is satisfied that there is such prima facie evidence, the statement is admissible and should be left to the jury with a direction that they should convict if, in the light of all the evidence, they are sure that C was a party to a conspiracy or joint enterprise.

(iv) But, if the statement could be regarded by the jury as the primary evidence implicating C, he should point out to the jury that it was made in C’s absence, that he had no opportunity to cross-examine the maker and that they should not convict C on the basis of that evidence alone.”

In Williams, R v [2002] EWCA Crim 2208 (15 October 2002) Lord Justice Kennedy said:“The acts and declarations of one conspirator are admissible against another if they take place in the performance of the common design. If a defendant, in order to commit the offence, acts in concert with another, jointly charged with the defendant or not, then the acts and declarations of the other in pursuit of the common design are admissible against the defendant. If the defendant acts by an agent to commit the offence the acts and declarations of the agent in pursuit of the defendant's design are admissible against him. However, acts and declarations of A are not admissible against B unless there is independent evidence admissible against B of B's complicity in the common design. Acts performed and declarations made by A otherwise than in pursuit of the common design are not admissible against B: see R v Gray and Others [1995] 2 Cr. App. R. 100 and R v Jones, Williams and Barham [1997] 2 Cr. App. R. 119. 

In both Gray and Barham this Court approved and placed reliance upon the reasoning in the written judgment of the High Court of Australia, over which Dixon C.J. presided, in Tripodi v. R. [1961] C.L.R. 1, refusing leave to appeal a decision of the Supreme Court of Victoria sitting as the Court of Criminal Appeal. The facts of Tripodi are instructive. The applicant was convicted of larceny on two counts drawn, as we understand it, against the applicant alone. There was direct evidence from a man called Tayler to the effect that he had been enlisted by a group of men of whom the applicant was one to assist in the sale of the first of two stolen cars, and to find a second car which would fit car registration papers already acquired. The prosecution was permitted to adduce the evidence of a motor tradesman to the effect that he was asked by a group of men to re-spray the first car a two-tone green notwithstanding the prosecution could not prove the applicant was present or within earshot. The stolen car was recovered nine weeks after its removal and the owner was able to identify it. It had been sprayed two-tone green and the engine had been changed." 

At page 5 of the report the Court said: 

"All this evidence was let in whether the prisoner was within hearing or not on the ground that the prisoner and the others bringing the cars to be altered or painted were acting in concert in the theft and disposal of cars." [our emphasis]

Leave to appeal was refused. Having expressed the often-cited opinion that it is a mistake to think that the rule of admissibility was confined to charges of conspiracy, the Court in Tripodi proceeded at page 7: 

"It is customary at criminal trials simply to treat the presence or absence of the prisoner as decisive of the admissibility of things said and it is a pity to rob that empirical but practical and convenient test of any of its usefulness. But often enough in an ordinary case where there is no confederation or preconcert, directions, instructions and the like although spoken in the absence of the prisoner may, according to the circumstances of the case, be admissible as res gestae or relevant facts. It is easy to understand therefore that preconcert, confederacy or combination may make such directions and the like admissible when they are given by one of several acting in preconcert with the prisoner and are given in furtherance of the common design. In the present case the things said and done when the prisoner was not present or within earshot are for the most part of this character and are admissible as part of what was done in furtherance of the common criminal purpose."

Jones, Williams and Barham [1997] 2 Cr. App. R. 119 In the judgment of the court delivered by Kennedy LJ there is the following passage at page 131-132 :- 

"…..Mr Moses submits that even if the trial judge was entitled to find that the circumstantial evidence was sufficient to amount to reasonable evidence or a prima facie case against Barham, so as to render the recorded evidence admissible, the jury should have been told in terms not to act on the latter evidence alone, because although apparently compelling it was hearsay, and therefore subject to all the disadvantages of evidence of that king, including in particular the restriction on the defendant's opportunity to probe the evidence by cross-examination because he was not present at the material time. Having given that warning Mr Moses submits that the judge should have gone on to identify for the jury the circumstantial evidence upon which the prosecution relied, so that they could give effect to the warning which they had been given. To support his contentions in relation to this ground of appeal Mr Moses invited our attention to cases decided in Canada, New Zealand and Australia as well as in t his country. He accepted authorities, because the Canadian approach is extremely complex, and that approach, together with the two New Zealand cases of Humphries (1982) 2 NZLR 353 and Buckton (1985) 2 NZLR 257 was considered and approved by the High Court of Australia in Ahern v R (1988) ALR 162, so it is to that decision that we now turn. At p 168 in the judgment of the Court approval is expressed of the test adopted in Tripodi and the judgment continues:

"Where an accused is charged with conspiracy, evidence in the form of acts done or words uttered outside his presence by a person alleged to be a co-conspirator will only be admissible to prove the participation of the accused in the conspiracy where it is established that there was a combination of the type alleged, that the acts were done or the words uttered by a participant in furtherance of its common purpose and there is reasonable evidence, apart from the acts or words, that the accused was also a participant."

The words "participation" and "participant" need to be emphasised, such evidence being admissible to prove the conspiracy itself. We have, of course, already looked at the reasonable evidence threshold test in relation to Mr Moses' first ground of appeal. Still on p168 of the judgment of the Court continues:

"The question remains whether the trial judge or the jury should ultimately determine the existence or otherwise of reasonable independent evidence of the participation of an alleged conspirator as a ground for the use against him of evidence of the acts and declarations of other conspirators which took place in his absence. Obviously the matter must be one for the determination of the trial judge in the first instance . . . But controversy exists over whether, even after the evidence had been admitted, the jury should be instructed that it is for them to determine whether there is reasonable independent evidence of participation and that if there is not, they ought t=not to use the evidence of the acts and declarations of the other conspirators for the purpose of deciding that issue."

The Court considered how the problem had been addressed in other jurisdictions, including England, where it was suggested that little attention had been given to it. At p171 the Court concluded:-

"The preferable view is that the trial judge alone should determine the sufficiency of the independent evidence. The question is initially one of the admissibility of evidence of acts and declarations occurring outside the presence of an individual accused and for that reason a question for the trial judge. If he determines that the evidence of the acts and declarations of others is admissible to prove the participation of the accused, it is anomalous that the members of the jury should, in effect, be required to determine the same question for themselves. To require them to do so necessitates a direction which is of unacceptable complexity."

Platten, R. v [2006] EWCA Crim 140 (15 February 2006)“….evidence is admissible not just as to the nature and extent of the conspiracy, but also as to the participation in it of persons absent when the declarations are made. At paragraph 34-60 of Archbold the principle is described as follows:- 

"Ordinarily, acts done or words uttered by an offender will not be evidence against a co-accused absent at the time of the acts or declarations. However, it is now well established that the acts and declarations of any conspirator made in furtherance of the common design may be admitted as part of the evidence against any other conspirator. Such acts and declarations may provide evidence not only of the existence, nature and extent of the conspiracy, but also of the participation in it of persons absent when those acts or declarations were made."
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