Intoxication
The basic rule on intoxication is that it can provide a defence to crimes of specific intent but not those of basic intent. This was decided in R v Majewski [1977 AC 443 where the House of Lords held that getting drunk was reckless in itself so couldn’t negate the mens rea where this was recklessness. If a crime can only be committed intentionally then it is crime of specific Intent, It is a crime of basic intent if it can be committed with some other form of mens rea e.g. recklessness. The difficulty is in deciding what is a crime of specific intent and what is an offence of basic intent. 

Intoxication is not a defence in itself, however depending on the type of offence it may provide evidence that the defendant was incapable of forming the necessary intent and is a partial defence to murder reducing the charge to manslaughter.

The rules on intoxication apply to both drink and drugs which are likely to induce aggressive or dangerous behaviour, they do not apply to sedative drugs e.g. valium, R v Hardie [1985] 1 WLR 64.

Crown Court Bench Book
The voluntary consumption of drink or drugs cannot avail a defendant charged with a crime of ‘basic intent’.

2. An intent formed in drink or under the influence of drugs is still an intent. The fact a person may not have formed that intent if sober is not a defence.

3. Where a crime of specific intent is alleged, the jury should take the defendant as they find him. They should have regard to his state of intoxication together with all other relevant circumstances when deciding whether he acted with the intent required.
4. The mere fact that the defendant had taken drink does not trigger a requirement to give the jury a direction about it. What is required is evidence of consumption of a quantity which may have affected the defendant’s state of mind.55 Where there is uncertainty, discussion with the advocates is desirable.

5. The issue for the jury is not whether the defendant had the capacity to form the intention; the question is whether he did have the intention.
Direction

· If the offence requires specific intent the jury should be directed that a drunken intent is still intent. It is immaterial that the intent may not have been formed had the defendant been sober. The quantity of drink taken is just one of the circumstances to be considered when the jury decides whether it is proved that the defendant had the intent required.

· If the crime alleged is one of basic intent in which recklessness is sufficient mens rea the jury can be told that the state of the defendant’s intoxication can provide no defence. Where the defendant’s awareness is in issue (e.g. whether he realised that his actions might cause harm or other consequences, or whether he realised the existence of a risk) the jury must consider the issue as though he had been sober. The rationale for this direction is that the defendant’s drunkenness is an integral part of his recklessness or it is a pre-existing fault on whose consequences the law does not permit him to rely.
Hatton, R. v [2005] EWCA Crim 2951 Held: A defendant who raised the issue of self-defence was not entitled to rely on a mistaken belief induced by voluntary intoxication, regardless of whether the defence was raised against a charge of murder or one of manslaughter.

Hardie, R. v  80 Cr App R 157, Archbold 17-105 The appellant voluntarily took several valium tablets, which have a sedative effect, to calm his nerves. Valium is a controlled under the Misuse of Drugs Act as Class C drugs but the possession offence is waived so that it is not illegal to possess or use them without a prescription. The appellant started a fire in the flat where he had been living whilst under the influence of the drug. The defence was that the Appellant was so affected by the Valium that he could remember nothing about the fire and had not the necessary mens rea to constitute either of the offences charged. On the basis no doubt of Director of Public Prosecutions v. A (1977) A. C. 443 and Commissioner of Police of the Metropolis v. Caldwell (1982) A. C. 341, the judge directed the jury in effect that, as the Valium was voluntarily self-administered it was irrelevant as a defence and its effects could not negative mens rea. (The first point taken on appeal was that this was a misdirection.)

The Appellant was convicted of an offence of arson contrary to section 1(2) and (3) of the Criminal Damage Act 1971. No verdict was taken on an alternative count of arson contrary to section 1(1) and (3) the Appellant was sentenced to two years' imprisonment.

The conviction was quashed on the grounds he could not be expected to anticipate the effect that the valium would have such an effect on him. The Court of Appeal held that the trial judge should have distinguished valium, a sedative, from other types of drugs, such as alcohol, which were widely known to have socially unacceptable side effects. Whilst the voluntary consumption of dangerous drugs might be conclusive proof of recklessness, no such presumption was justified in the case of non-dangerous drugs. The jury should have been directed to consider whether the defendant had been reckless in consuming the valium, in the sense that he had been aware of the risks associated with its consumption, although not necessarily aware of the risk that he would actually commit aggravated criminal damage.

In Bailey, R. v 77 Cr App R 76, R v Hardie 80 Cr App R 157; Cr App R 76, Archbold 17-105 the Appellant was a diabetic and had been so for some 30 years. He was required to take insulin to control his condition. His defence at the trial was that he was acting in a state of automatism, caused by hypoglaecemia.

Automatism resulting from intoxication as a result of a voluntary ingestion of alcohol or dangerous drugs does not negative the mens rea, necessary for crimes of basic intent, because the conduct of the accused is reckless and recklessness is enough to constitute the necessary mens rea in assault cases where no specific intent forms part of the charge. See DPP v. Majewski (1976) 62 Cr. App. E. 262 at page 270 in the speech of Lord Elwyn Jones, L. C, and at page 287 in the speech of Lord Edmund Davies where he said:

"The law therefore establishes a conclusive presumption against the admission of proof of intoxication for the purpose of disproving mens rea in ordinary crimes. Where this presumption applies, it does not make 'drunkenness itself a crime, but the drunkenness is itself an integral part of the crime, as forming, together with the other unlawful conduct charged against the defendant, a complex act of criminal recklessness. "

The same considerations apply where the state of automatism is induced by the voluntary taking of dangerous drugs. See Lipman (1969) 55 Cr. App. R. 600, where a conviction for manslaughter was upheld, the Appellant having taken L. S. D. and killed his mistress in the course of an hallucinatory trip. It was submitted on behalf of the Crown that a similar rule should be applied as a matter of public policy to all cases of self-induced automatism. But it seems to us that there may be material distinctions between a man who consumes alcohol or takes dangerous drugs and one who fails to take sufficient food after insulin to avert hypoglaecemia.

R v Lipman [1970] 1 QB 152 In this case the defendant had voluntarily taken LSD and claimed that he had illusions of descending to the centre of the earth and being attached by snakes. During this self induced state he attacked the victim believing he was fighting off snakes and reptiles. He also forced bed sheets into the victims mouth causing her to die of asphyxia. The defendant claimed he did not know what he was doing and had no intention of harming the victim. The defendant’s defence of intoxication was rejected by the jury and he was convicted of unlawful act manslaughter. Appeal dismissed. Widgery LJ said:
"For the purposes of criminal responsibility we see no reason to distinguish between the effect of drugs voluntarily taken and drunkenness voluntarily induced."

See also: Regina v. G & Another [2003] UKHL 50 (16 The court recognised that what it called the subjective definition of recklessness produced difficulties. One of these was where a person by self-induced intoxication deprived himself of the ability to foresee the risks involved in his actions. The court suggested that a distinction was to be drawn between crimes requiring proof of specific intent and those, involving no specific intent (offence of basic intent)

Heard, R. v [2007] EWCA Crim 125 (12 February 2007) This appellant was convicted in the Crown Court at Maidstone of an offence of sexual assault contrary to section 3 Sexual Offences Act 2003. The issue to which his conviction gives rise is whether he can or cannot be heard to say that by reason of voluntary intoxication he did not have the necessary state of mind to commit the offence. Held: Sexual touching must be intentional, that is to say deliberate. But voluntary intoxication cannot be relied upon as negating the necessary intention. If, whether the Defendant is intoxicated or otherwise, the touching is unintentional, this offence is not committed. But see Smith & Hogan 12th ed. Para 11.4.3/5. Note also the controversial obiter analysis of crimes of basic intent by the court in Heard [2007] EWCA Crim 125
Attorney General of Northern Ireland v Gallagher [1961] UKHL 2 (20 July 1961)
“If a man, whilst sane and sober, forms an intention to kill and makes preparation for it, knowing it is a wrong thing to do, and then gets himself drunk so as to give himself Dutch courage to do the killing, and whilst drunk carries out his intention, he cannot rely on this self-induced drunkenness as a defence to a charge of murder, nor even as reducing it to manslaughter. He cannot say that he got himself into such a stupid state that he was incapable of an intent to kill. So also when he is a psychopath, he cannot by drinking rely on his self-induced defect of reason as a defence of insanity. The wickedness of his mind before he got drunk is enough to condemn him, coupled with the act which he intended to do and did do.”

Involuntary Intoxication
Intoxication is no defence if the defendant had the necessary mens rea even if that intent is formed whilst involuntarily intoxicated.

R v Kingston [1994] 3 All ER 353 The HL overturned the decision of the Court of Appeal. The defendant was given drinks laced with drugs and photographed indecently assaulting a 15 year old boy. Kingston admitted at the time of committing the offence he had the necessary intent but that he wouldn’t have done it had he been sober. The HL held that intoxicated intent was still intent. R v Kingston [1994] 3 All ER 353, HL: Commentary

R v Allen [1988] Crim LR 698, CA: where the defendant knew that he was drinking alcohol, the drinking of it did not become involuntary merely because he did not know or may not have known the precise nature or strength of the alcohol. However, it would appear from R v Richardson [1999] 1 Cr App R 392, 397 that self-induced intoxication is a defence to an assault not requiring a specific intent, if it induces the defendant genuinely but mistakenly to believe that the alleged victim was consenting to the use of force against him, in circumstances in which the law recognises consent as a defence. See the commentary on this case by Professor Sir John Smith at [1999] Crim LR 444. 

For self-induced intoxication and the defence of honest belief within section 5(2) of the Criminal Damage Act 1971: see Jaggard v Dickinson 72 Cr App R 33, Archbold (2004) 23-48. 
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