Possession of indecent image of a child
CPS Indecent photographs of children
It is an offence for a person to have any indecent photograph or pseudo-photograph of a child in his possession (Section 160 Criminal Justice Act 1988)

Section 160(2) contains a number of defences where a person is charged with an offence under subsection (1) above, it shall be a defence for him to prove—

(a) that he had a legitimate reason for having the photograph or pseudo-photograph in his possession; or

(b) that he had not himself seen the photograph or pseudo-photograph] and did not know, nor had any cause to suspect, it to be indecent; or

(c) that the photograph or pseudo-photograph was sent to him without any prior request made by him or on his behalf and that he did not keep it for an unreasonable time.

Section 160A Criminal Justice Act 1988 provides a defence to an offence under section 160 relating to an indecent photograph of a child, if the defendant proves that the photograph was of the child aged 16 or over, and that at the time of the offence charged the child and he were married or civil partners of each other or lived together as partners in an enduring family relationship. This section applies whether the photograph showed the child alone or with the defendant, but not if it showed any other person. If sufficient evidence is adduced to raise an issue as to whether the child consented to the photograph being in the defendant’s possession, or as to whether the defendant reasonably believed that the child so consented, the defendant is not guilty of the offence unless it is proved that the child did not so consent and that the defendant did not reasonably believe that the child so consented.

A person shall be liable on conviction on indictment of an offence under this section to imprisonment for a term not exceeding five years or a fine, or both.

A person shall be liable on summary conviction of an offence under this section to imprisonment for a term not exceeding six months or a fine not exceeding level 5 on the standard scale, or both.

Where a person is charged under section 160 then this is a 'specified sexual offence' but not a serious specified sexual offence, because it is punishable by five years' imprisonment and accordingly a court cannot impose a sentence of imprisonment for public protection but it can impose an extended licence period.

Possession
The mental element of the possession offence possession under section 160 is knowledge on the part of the defendant that he has indecent photographs in his possession or that he once had them.

Atkins v Director Of Public Prosecutions [2000] EWHC Admin 302 (8 March 2000), [2000] 1 WLR1427 The Court Held: knowledge is an essential element in the offence of possession under section 160 Criminal Justice Act 1988 so that an accused cannot be convicted where, as in this case, he cannot be shown to be aware of the existence of a cache of photographs in the first place.

R v Collier [2004] EWCA Crim 1411, [2005] 1 WLR 843 Possession of indecent images of a child: it is a defence to prove that although the defendant knew or had cause to suspect that he had possession of an indecent photograph he had not seen it and did not know or have cause to suspect the indecent photograph was an indecent photograph of a child.

The Court of Appeal noted that the prosecution have a heavier burden under section 1 Protection of Children Act than they do under section 160 Criminal justice Act. Since there is a statutory defence to section 160 the prosecution need only prove that the defendant was knowingly in possession of an indecent image of a child and the defendant would then have to prove that he had not seen the image and did not know, or have cause to suspect, that it was an indecent image of a child. Under section 1(1)(a) and (d) however no such statutory defence applies and so the prosecution need to prove not only that the defendant knowingly made an indecent image of a child but also that the defendant knew it was, or was likely to be, of a child (i.e. the onus is on the prosecution not the defence) R v Collier provies a useful summary and critique of the implications of this.

Possession (computer files)
If obscene images have been deleted from the computer can an individual still be charged with possession?
Porter, R. v [2006] EWCA Crim 560 (16 March 2006) considered offences that related to the making of indecent photographs of a child under section 1(1)(a) Protection of Children Act 1978 and of possessing indecent photographs of children contrary to section 160(1) Criminal Justice Act 1988. However, the images in question had been deleted by the Defendant before his arrest and were retrieved by the authorities only with the support of specialist forensic technologies. The question of possession was raised. The Court Held: 

"It will, therefore, be a matter for the jury to decide whether images on a hard disk drive are within the control of the defendant, and to do so having regard to all the circumstances of the case. Such is the speed at which computer technology is developing that what a jury may consider not to be within a defendant's control today may be considered by a jury to be within a defendant's control in the near future. Further, in the course of time more and more people will become skilled in the use of computers. This too will be a relevant factor for the jury to take into account".

Harrison v R. [2007] EWCA Crim 2976 (05 December 2007) ...The physical element of possession, as in the other areas of criminal law, means to be in a person's custody or control. 

...The mental element of the possession offence is knowledge on the part of the defendant that he has indecent photographs in his possession or that he once had them: Atkins v Director of Public Prosecutions [2000]1 1 WLR 1427, 1440
Atkins v Director Of Public Prosecutions] [2000] EWHC Admin 302 (8 March 2000) Once again, essential element in the offence of possession under section 160 so that an accused cannot be convicted where, as here, he cannot be shown to be aware of the existence of a cache of photographs in the first place.

(1) No: the offence of possession under section 160 is not committed unless the defendant knows he has photographs in his possession (or knows he once had them - Buswell). 

Atkins v Director Of Public Prosecutions [2000] EWHC Admin 302 (8 March 2000) The Court Held: knowledge is an essential element in the offence of possession under section 160 Criminal Justice Act 1988 so that an accused cannot be convicted where, as here, he cannot be shown to be aware of the existence of a cache of photographs in the first place.

R v Collier [2004] EWCA Crim 1411 Possession of indecent images of a child: it is a defence to prove that although the defendant knew or had cause to suspect that he had possession of an indecent photograph he had not seen it and did not know or have cause to suspect the indecent photograph was an indecent photograph of a child

Rowe, R. v [2008] EWCA Crim 2712 (04 November 2008) The appellant was convicted of possession of deleted indecent photograph of a child contrary to section 160(1) of the Criminal Justice Act 1988. Appeal allowed. (Similar basis as R v Porter)
Definition of Child
The Sexual Offences Act 2003 changes the definition of a 'child' under the terms of the Protection of Children Act 1978. The Protection of Children Act defines a 'child' as a person under 18 years of age and makes illegal the manufacture, possession and distribution of indecent photographs of children under 18. Section 2(3) Protection of Children Act 1978 provides: In proceedings under this Act relating to indecent photographs of children a person is to be taken as having been a child at any material time if it appears from the evidence as a whole that he was then under the age of 18 (as amended) 

Section 45 (2) of the Sexual Offences Act 2003 raises the age of a 'child' for the purposes of this Act to 18. The effect of this will be retrospective, applying to all such images, regardless of when they first came into circulation.

The age of a child is ultimately for the jury to determine. It is a finding of fact for the jury, and expert evidence is inadmissible on the subject, since it is not a subject requiring the assistance of experts Land, R v [1997] EWCA Crim 2409 (10th October, 1997).

Section 45 Sexual Offences Act 3003: Indecent photographs of persons aged 16 or 17

What amounts to a ‘large quantity’ of material
Wakeling, R. v [2010] EWCA Crim 2210 (15 September 2010)When sentencing for possession of indecent images the court may have to consider the question of what amounts to a ‘large quantity’ of material. The court made this observation:

"There are also no guidelines as to what constitute a "large quantity" or a "small number". In the case of Oliver, to which we have referred, this court stated that was a matter for determination by the sentencing judge. Contrary to the way the prosecution initially put the matter in opening the case, when it said that the case was substantially about possession of a large number of Level 1 images, what is clear is that the category into which a case falls does not depend on the proportions of the images in the particular category. Nor does it depend (cf paragraph 25 of the advice) on the time over which they were downloaded.

We consider that a total of 55 Level 4 and 5 images or 92, if one includes the videos and extreme pornographic material, is a large quantity. It was a quantity which justified a starting point of 12 months. The presence of the extreme pornographic material, and what the judge described as a remarkable amount of bestiality of the most extreme nature, are serious aggravating factors."

Forfeiture of indecent photographs of children
Section 39 Police and Justice Act 2006: Forfeiture of indecent photographs of children: England and Wales
Section 39 provides a mechanism for the forfeiture of indecent photographs of children held by the police. As is stands the law allows for the forfeiture of such material only following seizure under a warrant under the Protection of Children Act 1978, and requires all material that it is proposed be forfeited to be brought before the court irrespective of whether its owner consents to its forfeiture. The effect of the amendments at section 39 is to permit forfeiture of material by the police irrespective of the power under which the material was seized, and to permit forfeiture of material along with any other material that it is not possible to separate from it. The effect of the amendments is also that forfeiture may take place without the involvement of a court unless the owner or some other person with an interest in the material objects.

Subsection (1) introduces the amendments to the Protection of Children Act 1978 to bring into effect the new procedures for the forfeiture of indecent images of children.

Subsection (2)(a) amends section 4 (entry, search and seizure) of the Protection of Children Act 1978 by omitting subsection (3) thereby removing the mandatory production in court of articles seized under that Act to be considered for forfeiture.

Subsection (2)(b) substitutes subsection (4) of section 4 of the 1978 Act to define "premises" in line with the definition in section 23 of PACE.

Subsection (3) and subsection (4) replace section 5 (forfeiture) of the 1978 Act and insert into that Act the Schedule set out in Schedule 11 to the Act (forfeiture of indecent photographs of children). The inserted Schedule provides the new mechanism for the forfeiture of indecent images of children and the devices that hold them regardless of the powers of seizure used.

Subsection (5) limits the amendments made by subsection (2)(b) to warrants issued under section 4 of the 1978 Act after the commencement of that subsection.

Subsections (6) and (7) ensure that the new forfeiture procedures apply to articles seized lawfully before or after these provisions come into effect provided that the property has not already been brought before the court under the 1978 Act.

Schedule 11 Police and Justice Act 2006: Schedule to be inserted into the Protection of Children Act 1978
Schedule 11 inserts a new Schedule into the Protection of Children Act 1978. This Schedule creates a mechanism whereby the police can forfeit indecent images of children and the devices that hold them. For example, computer hard drives that contain indecent images where deletion of the indecent images only is not technically possible. The existing procedure applies only if such articles were seized under a warrant under the Protection of Children Act 1978 or following conviction for an offence in which the items were used. This new Schedule applies irrespective of the power the material is seized under, so will include indecent material inadvertently seized in investigations into other matters. For example, computers seized in a fraud investigation may on subsequent analysis be found to contain both the business records sought and child pornography.

The inserted Schedule gives the police the power to forfeit such articles and creates an avenue of appeal for owners and third parties. Paragraphs 1 to 4 of the inserted Schedule provide that once the police no longer have a legitimate reason for possessing the articles and if they believe they are suitable for forfeiture on the grounds they are indecent photographs of children, they are obliged under the Schedule to issue a notice of forfeiture to those persons that they believe to be owners of the articles, the occupier of the premises they were seized from, and the person from whom they were seized.

Paragraph 4 requires the notice of forfeiture to describe the articles and explain how a notice of claim against forfeiture should be pursued. A notice of claim is made under paragraph 5 to a constable at a police station in the police area where the articles were seized. Paragraph 6 sets out what must be in a notice and that it must be made within one month from the date of the giving of the notice of forfeiture. Under paragraph 7 if no notice has been given the articles can be automatically forfeited by the police.

If a notice of claim is received, the constable who has custody of the property must decide under paragraphs 8 and 9 whether to return the property or take proceedings to ask the court to condemn the property.

Paragraphs 10 to 12 set out the procedure for forfeiture proceedings, and permit the court, when considering an application for forfeiture from the police, to condemn or return the property or a separable part of the property. The court must return the property in question to the person claiming it, if it concludes that the property is neither an indecent image of a child, nor material which it is not reasonably possible to separate from such an image. The court must also return the property to the person claiming it if it is satisfied that although the property is an indecent image of a child, that person has a legitimate reason for possessing it. For example, under the Criminal Justice Act 1988 it is not an offence to possess an indecent photograph of one's spouse if he or she is over 16 (see paragraph 21).

Under paragraph 11 the court in considering a forfeiture claim is also able to order the copying of data by the police and has the power to order payment of costs for any steps that it orders to be taken. For example, a computer hard drive may have on it both indecent photographs and business records. If it is not possible to delete one but not the other, the court can order that the business records be copied before the hard drive is forfeited and then destroyed by the police.
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