Determination of the minimum term murder with a knife
Kelly v R [2011] EWCA Crim 1462 determination of the minimum term to be served following conviction for murder committed with a knife. In short, therefore, the court was required to examine the ambit and impact of the Criminal Justice Act 2003 (Mandatory Life Sentence: Determination of Minimum Term) (Order) 2010.

This Order amends Schedule 21 to the Criminal Justice Act 2003 (minimum terms for mandatory life sentence) to create a new starting point for courts when considering the minimum term to impose on an offender who is convicted of murder using a knife or other weapon.

Where an offender aged 18 or over takes a knife or other weapon to the scene of the crime with the intention of using it to commit any offence or to use it as a weapon and does use it in committing the murder, the offence will normally attract a starting point of 25 years when a court is considering the appropriate minimum term.

paragraph 5A.—(1) If—

(a) the case does not fall within paragraph 4(1) or 5(1),

(b) the offence falls within sub-paragraph (2), and

(c) the offender was aged 18 or over when the offender committed the offence,

the offence is normally to be regarded as sufficiently serious for the appropriate starting point, in determining the minimum term, to be 25 years.

(2) The offence falls within this sub-paragraph if the offender took a knife or other weapon to the scene intending to—

(a) commit any offence, or

(b) have it available to use as a weapon,

and used that knife or other weapon in committing the murder.”

Height and Anderson [2008] EWCA Crim. 2500, the factors set out in paragraph 10 of schedule 21 to the Act are factors that have to be taken into account but not applied inflexibly.

Paragraph 5A now represents another "general principle" to which the court must have regard when making the determination. The structure of Schedule 21 of the Act (identified in a series of judgments of the Court of Appeal Criminal Division) requires the starting point for the assessment of the minimum terms for adults convicted of murder to be identified by reference to murders of exceptional seriousness (full life); of particularly high seriousness (30 years); and murders where the seriousness is neither exceptional nor particularly high (15 years). Cases which would normally fall within the exceptional and particularly high levels of seriousness are listed and exemplified in paragraphs 4 and 5 respectively. Nevertheless these lists do not create impenetrable compartments and every case will be subject to its own specific and individual features of mitigation and aggravation. Therefore cases which are not expressly described in paragraphs 4 and 5 may be treated as cases of exceptional or particularly high seriousness, and cases which on their face appear to fall within one or other of the paragraphs may, on examination, be assessed at a lower level of seriousness than at first appeared. Precisely the same considerations apply to murders committed by offenders aged under 18 years for whom the starting point would normally be 12 years. These principles are clear from authorities such as R v. Last [2005] 2 Cr App R (S) 381, R v Peters [2005] 2 Cr App R (S) 627, R v Jones [2006] 2 Cr App R (S) 12, R v Height and Anderson [2009 1 Cr App R (S) 656, R v M, AM and Kika [2010] 2 Cr App R (S) 117 and R v Inglis [2010] EWCA Crim 2637. 

In R v Height and Anderson [2009 1 Cr App R (S) 656, the court observed (at para. 29): 

"We have lost count of the number of times when this court has emphasised that these provisions not intended to be applied inflexibly. Indeed, in our judgment, an inflexible approach would be inconsistent with the terms of the statutory framework. No scheme or guidance or statutory framework can be fully comprehensive, and any system of purported compartmentalisation or prescription has the potential to produce injustice. Even when the approach to the sentencing decision is laid down in an apparently detailed, and on the face of it, intentionally comprehensive scheme, the sentencing judge must achieve a just result."

In R v Inglis [2010] EWCA Crim 2637 a case of murder committed as a "mercy killing" where the offender was the victim's mother and in a position of trust, and carefully planned the killing of her particularly vulnerable son (all features of aggravation) the court was satisfied that, notwithstanding that these facts would normally aggravate the offence of murder, they should not: 

"… be taken to aggravate a murder committed by an individual who genuinely believes that her actions in bringing about the death constitute as act of mercy" (paragraph 53).

In the context of murder committed with a knife before the coming into force of paragraph 5A of schedule 21, in M, AM and Kika the court had already emphasised (at para 7): 

"… [I]t is always an aggravating feature of any case involving injury – and of course death – that the injury or death has resulted from the use of a knife or any other weapon. … The question for the sentencing judge in the end is not for compartmentalisation of the specific offence within this or that paragraph of the Schedule but the proper judicial assessment of the appropriate sentence to reflect the facts of the individual case and its seriousness and such mitigating features as there may be. Justice simply cannot be done by a mechanistic filling in of "tick boxes" and unconsidered assignment of cases into compartments. … Deaths in circumstances like these outrage and horrify the collective conscience of the community as a whole. We repeat…anyone who goes into a public place armed with a knife or any other weapon and uses it to kill… and who is brought to justice, must anticipate condign punishment."


Attorney General's Reference No. 8 of 2011 [2011] EWCA Crim 1461 The offender was charged with murder with a knife. The basis for the conviction for manslaughter was by reason of provocation. A sentence of five years' imprisonment was imposed. After a trial, the sentence could not have been less than 10 years and the least sentence that could be imposed on this reference was 7½ years.

"Turning to the facts of this case, although we recognise the impact of prolonged, albeit low level provocation, it cannot be gainsaid that the deceased did not present a threat of any sort to the offender who could have left the house and then sought some other way of resolving the continuing tension that existed between him and the deceased. While we entirely accept that he did not bring the knife to the scene (as to which see the judgment in R v. Kelly; R v Bowers; R v Singh;R v Harding; R v Robinson; R v R; R v Roberts and R v Barr [2011] EWCA Crim 1462), he did take it from the kitchen and followed the deceased into the nearby study; his actions albeit spontaneous were not instantaneous. Because he was in the kitchen, the knife may well have been close to hand but he chose to pick it up, follow the deceased into the study and then attack her with it. For every offences of violence, the use of any weapon (in particular, a knife) will always be an aggravating feature and will serve to increase sentence."

