Pre-sentence reports: Imprisonment for Public Protection
Section 156(3) of the Criminal Justice Act 2003 provides: Subject to subsection (4), a court must obtain and consider a pre-sentence report before:

(a) in the case of a custodial sentence, forming any such opinion as is mentioned in…

Section 225(1)(b) “the court considers that the seriousness of the offence, or of the offence and one or more offences associated with it, is such as to justify the imposition of a sentence of imprisonment for life”. Re: Life sentence or imprisonment for public protection for serious offences

Section 226(1)(b) “the court is of the opinion that there is a significant risk to members of the public of serious harm occasioned by the commission by him of further specified offences”. Re: Detention for life or detention for public protection for serious offences committed by those under 18

Section 227(1)(b) “the court considers that there is a significant risk to members of the public of serious harm occasioned by the commission by the offender of further specified offences”. Re: Extended sentence for certain violent or sexual offences: persons 18 or over

Section 228(1)(b)(i) “that there is a significant risk to members of the public of serious harm occasioned by the commission by the offender of further specified offences”. Re: Extended sentence for certain violent or sexual offences: persons under 18

(4) Subsection (3) does not apply if, in the circumstances of the case, the court is of the opinion that it is unnecessary to obtain a pre-sentence report.

(5) In a case where the offender is aged under 18, the court must not form the opinion mentioned in subsection (4) unless:

(a) there exists a previous pre-sentence report obtained in respect of the offender, and

(b) the court has had regard to the information contained in that report, or, if there is more than one such report, the most recent report.

Pedley & Ors R v [2009] EWCA Crim 840 (14 May 2009) Paragraph 32 Re: pre-sentence reports: “We were concerned that there had been no pre-sentence report. As this court was to say in Lang, there ordinarily should be a report before an IPP sentence is passed, unless of course the point is conceded. Moreover, section 156 Criminal Justice Act requires such a report before an indeterminate sentence is passed, unless the Judge considers it unnecessary. If such is not obtained, then on appeal this court is under a duty to obtain a report unless it concludes either that the Judge was right to decide it was not necessary or that it is not now necessary. We thought it right to call for a probation report in order to apply our minds afresh, even at this distance in time, to the propriety of an IPP and have now received a full recent report.”

R v Lang and others [2006] 1 WLR 2509, 2006 2 Cr App R (S) 3 Paragraph 17(ii) re pre-sentence reports: “The sentencer will be guided, but not bound by, the assessment of risk in such reports. A sentencer who contemplates differing from the assessment in such a report should give both counsel the opportunity of addressing the point.”

R v Johnson and Others, [2006] EWCA Crim 2486, [2007] 1 Cr App R (S) 112 (20 October 2006) Paragraph 23 re pre-sentence reports: “the sentencing judge….was not bound to follow the report in any event. It was for him to reach whatever conclusions he deemed appropriate.

Crown Prosecution Service v South East Surrey Youth Court [2006] 2 Cr App R (S) 26 Paragraph 17 (iii) re pre-sentence reports: “(iii) the need, in relation to those under 18, to be particularly rigorous before concluding that there is a significant risk of serious harm by the commission of further offences: such a conclusion is unlikely to be appropriate in the absence of a pre-sentence report following assessment by a young offender team".

Dangerous Offenders – Guide for Sentencers and Practitioners Update 4 July 2008

6.1.3 The court must obtain a pre-sentence report before deciding that the offender is a dangerous offender unless, in the circumstances of the case, the court considers that such a report is unnecessary (s. 156(3) and (4)).19 Where the offender is under 18, the court cannot conclude that a pre-sentence report is unnecessary unless there are one or more previous pre sentence reports, the most recent of which is in writing and is before the court (s. 156(5)).

6.3.2 Usually the pre-sentence report will contain information regarding these factors, as well as an assessment of the risk of the offender committing further offences.25 Where possible, this assessment should cover the risk of the offender committing further specified offences.

*the nature and circumstances of the current offence and the offender’s ‘offending’ history (see further paragraph 6.4.3 below), including whether the offending demonstrates any pattern,

*the offender’s social and economic circumstances including accommodation, employability, education, associations, relationships and drug or alcohol abuse, and

*the offender’s thinking, emotional state and attitude towards offending and supervision
6.4.4 The pre-sentence report will contain an assessment of the level of risk of serious harm posed by the offender. Serious harm is defined, for the purposes of a pre-sentence report, as ‘an event which is life-threatening and/or traumatic and from which recovery, whether physical or psychological, can be expected to be difficult or impossible’.39 This differs from the definition of serious harm in s. 224(3) (death or serious physical or psychological injury). However, the two definitions are compatible.40
6.4.5 The pre-sentence report will assess the risk of serious harm as being low, medium, high or very high. The principles which determine the level of risk are whether the foreseen behaviour meets the pre-sentence report definition of serious harm, the likelihood of the behaviour occurring and the impact of such behaviour.41 The levels of risk are defined as follows:

· Low: current evidence does not indicate any likelihood of causing serious harm.

· Medium: some risk has been identified but the offender is unlikely to cause serious harm unless circumstances change.

· High: a risk of harm has been identified. The potential event could occur at any time and the impact would be serious.

· Very high: there is an imminent risk of serious harm. The potential event is more likely than not to happen imminently and the impact would be serious.42
6.4.6 However, a pre-sentence report may assess only the risk of the offender causing serious harm,
6.5.2 When assessing the risk of the offender committing further specified offences, a young person is less likely than an adult to have an extensive criminal record. Accordingly, when preparing a pre-sentence report, the Youth Offending Team looks not only at the offender’s previous convictions but also at any evidence of violence or sexual aggression at home, at school or amongst the offender’s peer group that may not have resulted in a conviction.45 Subject to paragraphs 6.2.3 and 6.3.3.4 above, the court may have regard to this information.
6.5.3 The Youth Justice Board anticipates that normally the court would find a youth to be a dangerous offender only if he or she was assessed in a pre-sentence report to pose a very high risk of serious harm or, in a small number of cases and due to specific circumstances, a high risk of serious harm (see paragraph 6.4.5 above).46 However, as noted at paragraph 6.1.4 above, the court is not bound by the assessment of risk in the pre-sentence report; it does not follow automatically that, because an offender has been assessed as posing a high risk or very high risk of serious harm, he or she is a dangerous offender (see, for instance, paragraph 6.5.6 above).47
19 Further, in any case in which the offender is or appears to be mentally disturbed the court must obtain a medical report unless, in the circumstances of the case, the court considers that such a report is unnecessary (s. 157(1) and (2)).

25 National Offender Management Service, OASys Manual v2 with Revised Chapter 8, July 2006, Chapter 6: Risk of reconviction and offending-related factors; Youth Justice Board, Asset – Young Offender Assessment Profile, 2006, Chapter 2: Core Profile – Guidance.
39 National Offender Management Service, OASys Manual v2 with Revised Chapter 8, July 2006, Chapter 8: Risk of serious harm, risks to the individual, and other risks; Youth Justice Board, Criminal Justice Act 2003, ‘Dangerousness’ and the New Sentences for Public Protection – Guidance for youth offending teams, 2006, p. 7.
40 National Probation Service, Criminal Justice Act 2003 Implementation – National Guide for the new Criminal Justice Act 2003 sentences for public protection, ed. 1, v. 1, June 2005; endorsed in Lang, at [17(ii)]
41 Youth Justice Board, Criminal Justice Act 2003, ‘Dangerousness’ and the New Sentences for Public Protection – Guidance for youth offending teams, 2006, p. 10.
42 National Offender Management Service, OASys Manual v2 with Revised Chapter 8, July 2006, Chapter 8: Risk of serious harm, risks to the individual, and other risks; Youth Justice Board, Asset – Young Offender Assessment Profile, 2006, Chapter 4: Risk of Serious Harm – Guidance.

43 CPS v South East Surrey Youth Court, at [17(iii)].

45 Youth Justice Board, Criminal Justice Act 2003, ‘Dangerousness’ and the New Sentences for Public Protection – Guidance for youth offending teams, 2006, p. 9.
46 ibid., p. 10.

47 ibid., p. 11.
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