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Magistrates’ Court Procedure: reopening cases
Principles
Section 142 of the Magistrates’ Court Act 1980 is accurately described in the heading as a “Power to rectify mistakes”. It is generally and correctly regarded as a slip rule. But see Criminal Law and Justice Weekly where It is submitted that the principles upon which the discretion ought to be exercised have previously been often misunderstood because too literal an approach was taken to the Croydon decision.  If the test is properly understood to be limited to “mistakes” the test in the Croydon case, decided prior to the implementation of the Human Rights Act 1998, must now be read in a way compatible with art.6 of the ECHR so that it truly reflects the broad “interests of justice” test.
Section 142 of the Magistrates’ Courts Act 1980 relates to criminal proceedings and has no application to other areas of magistrates’ court jurisdiction such as liability orders (lLiverpool City Council v Plemora Distribution Limited [2002] EWHC 2467 (Admin)) and detention and forfeiture in relation to proceeds of crime. Further, the court enjoys no common law jurisdiction to reopen civil matters such as an anti-social behaviour order (Samuda v Birmingham Justices [2008] EWHC 205 (Admin)). Persons made subject to a hospital order under section 37(3) Mental Health Act 1983 fall within the definition of ‘offender’, and a person can use section 142 to reopen a hearing determining the issue under the Mental Health Act ( (R (Bartram) v Southend Magistrates’ Court [2004] EWHC 2691 (Admin)). An order to commit an offender to prison for non-satisfaction of a confiscation order made under the Proceeds of Crime Act 2002 in the crown court is capable of being reopened.

The court has power to revisit the issue of a warrant following non-payment of fines. A court does not have the power to rescind a costs order made in favour of a defendant who was not convicted as the section related only to orders post conviction (Coles v East Penwith Justices [1998] EWHC Admin 636 (12th June, 1998); The Times, 27 July 1998).

The nature of the remedy afforded under this Act is akin to a ‘slip rule’, allowing a court to rectify a clear mistake or injustice. An applicant who had entered an unequivocal plea of guilty cannot apply to reopen plea under this section (R v Croydon Youth Court, ex p DPP [1997] 2 Cr App R 411). Applications based on a change of law between conviction and application should not be entertained under normal principles of finality of judgment.

A prosecutor cannot apply to reopen proceedings that have previously been withdrawn (R (Green and Green Scaffolding Ltd) v Staines Magistrates’ Court (2008) 172 J.P. 353).

Applications
There is no set form for making an application under section 142 Magistrates’ Courts Act 1980.  An Application for a hearing should be made by arrangement with the court listing officer.
An application may be made orally or in writing; the applicant does not have to attend the hearing. All parties must be given notice of the application and be heard if they so wish. Section 142(1A) and (2A) set out the instances when a remedy under this provision is denied on account of an alternative avenue of appeal having been taken. There is no statutory time limit on re-opening but the former 28-day rule should act as a salutary guideline. Applications made much beyond this date might be properly refused on interests of justice grounds as ‘Delay in matters of this sort is always harmful, memories fade, records may be lost and the essence of doing justice is that it should be done expeditiously’ (R v Ealing Magistrates’ Court, ex p Sahota The Times, 9 December 1997). It is not, however, a decisive factor. It is not enough for the magistrates simply to say that the length of time is such that it is no longer proper to open the case under section 142. More substantial reasoning than that has to be given, so that the applicant (and any court on appeal) can understand why it is no longer proper to deal with the matter. Applications can be made by both defence and prosecution, but the exercise of such discretion in favour of a prosecutor will be rare, and can never extend to the overturning of an acquittal. A prosecutor could properly make an application to reopen where the court had erroneously failed to impose penalty points or some other appropriate order. Similarly, if the court had been unaware of factors relevant to sentence it could be invited to reopen sentence, even if that meant a risk that it would be increased. However, if it is appropriate for the powers under section 142 to be used to increase sentence, then the power must be exercised very speedily (R (Holme) v Liverpool Magistrates’ Court [2004] EWHC 3131 (Admin); in this case the court declined to allow the prosecution to exercise the power. Advocates facing this type of application should refer to the full judgment).

A defendant who had been convicted in absence can properly attempt to reopen under this section. Culpability on the part of the offender is relevant to whether it is in the interests of justice to reopen, but it is not determinative. It will normally be in the interests of justice for a defendant to be able to defend himself, and unless the evidence indicates that his absence from trial is deliberate and voluntary, a rehearing would normally be the appropriate course (R (Morsby) v Tower Bridge Magistrates’ Court [2007] EWHC 2766 (Admin)). Any inconvenience to the court in allowing a re-opening can never outweigh the interests of justice (R (Blick) v Doncaster Magistrates’ Court (2008)172 J.P. 651).

Interests of justice
Justices are given wide discretion in determining what are relevant factors in relation to interests of justice, but decisions must be based on sound judicial reasoning. A defendant’s late arrival at court was held not to be a proper ground, in itself, to refuse a rehearing (R v Camberwell Green Magistrates’ Court, ex p Ibrahim (1984) 148 JP 400). Factors a court ought to consider include:

· why the convicted person did not appear at the original trial (if that was the case);

· timeliness of the application;

· reason for any delay;

· importance of the decision being questioned—note that the importance to all parties, including defendant, prosecution, and other interested parties (such as victim), should be assessed;

· inconvenience and prejudice caused to opposing parties;
whether a more appropriate appeal remedy is available. It will not be appropriate to allow a reopening where a defendant is denied a right of appeal due to an unequivocal guilty plea (R v Croydon Youth Court ex p. DPP [1997] 2 Cr.App.R. 411).

Criminal Law and Justice Weekly The Power to Re-open the Case in the “Interests of Justice” and Croydon. It was submitted to the High Court in R (Acton) v. Feltham Magistrates' Court [2007] EWHC 3366 (Admin) that the effect of the Croydon decision has been misunderstood or mis-stated in the textbooks....

James v Tower Bridge Magistrates' Court [2009] EWHC 1500 (Admin) (09 June 2009) The claimant challenged the decisions of a District Judge on the first occasion to try him in his absence; and on the second occasion to refuse to re-open the conviction. The claimant had been summonsed for two offences of failing to give notification of a change of circumstances, contrary to section 112(1A) of the Social Security Administration Act 1992. The case involved housing benefit. Held: applying the principles stated in R v Jones [2003] 1 AC 1 and other cases, the court held that there has been no fair trial, and the circumstances were such that an adjournment should have been granted. The court was referred to other cases including R v Camberwell Green Magistrates' Court ex parte Ibrahim [1984] 148 JPL 400 where Taylor J, as he then was, stated at page 404: 

"In my judgment, it is unfair and contrary to the interests of justice that simply because the applicant arrived half an hour late, she should be barred for ever from raising such defence as she wishes to what could be regarded as a serious charge."

 In addition, the court must always consider rule 1 of the CPR and the overriding objective.

In D, R (on the application of) v Sheffield Youth Court [2008 EWHC 601 (Admin) (06 March 2008) Having considered the decision in Croydon and the decision of the House of Lords in S v. Recorder of Manchester [1971] AC 481, the court said:

“Nothing in that decision suggests that in allowing a change of plea the court is exercising a power under what is now s.142 of the Magistrates' Courts Act or that the power of the court to accept a change of plea extends to a power to re-open, contrary to the wishes of a defendant, a conviction based on an unequivocal plea of guilty previously entered and accepted” (para.25).

The court concluded that:

“The failure to proceed in the way that the court should have proceeded does not empower the court subsequently to re-open the matter. It was too late for the matter to be re-opened by the youth court to which the claimant's case had been remitted to be dealt with following acceptance of summary jurisdiction. The decision to re-open the matter was unlawful”.

Effect of reopening
A conviction will be set aside, as will any sentence or ancillary orders flowing from it. The matter is treated as adjourned for trial. Justices who sat on the original hearing, or the hearing to reopen, cannot sit on the adjourned trial. The prosecution retain the right to offer no evidence and the court lacks power to insist that a prosecutor proceeds with the case (R (Rhodes-Presley) v South Worcestershire Magistrates’ Court [2008] WHC 2700 (Admin)).

If a sentence or order is reopened, the court may vary or rescind the original finding and substitute any other lawful sentence or order that would have been available to the court at the original hearing. The new orders take effect from the date of the old order unless the court directs otherwise. A court must be careful not to offend against any legitimate expectation given to the offender (Jane v Broome The Times, 2 November 1988).
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