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Assaults on constables
CPS Assault on Constable in the execution of his/her duty, contrary to section 89(1) Police Act 1996.  Refer to Archbold 19-265 or Blackstone’s B2.23 for the law.
Section 89(1) of the Police Act 1996 provides: Any person who assaults a constable in the execution of his duty, or a person assisting a constable in the execution of his duty, shall be guilty of an offence and liable on summary conviction to imprisonment for a term not exceeding six months or to a fine not exceeding level 5 on the standard scale, or to both.

An offence under the Police Act 1996, section 89, must involve an assault or battery (as defined in B2.5 et seq.) and it must be proved that the victim was a police or prison officer (of any rank) acting in the execution of his duty, or a person assisting such an officer. 

B2.36 A constable is not acting in the course of his duty, and a person cannot therefore be liable for obstructing him in the course of such action, if what he is doing is carrying out an arrest which is in fact unlawful (Edwards v DPP (1993) 97 Cr App R 301).

An off-duty police officer may act in the course of duty if a breach of the peace or other incident occurs which justifies immediate action on his part (see Albert v Lavin [1982] AC 546) but it is essential in all cases that the officer is shown to have been acting lawfully, because even a minor, technical and inadvertent act of unlawfulness on his part will mean that he cannot have been acting in the execution of his duty (Riley v DPP (1989) 91 Cr App R 14; Kerr v DPP [1995] Crim LR 394). A violent assault in response to a trivial act of unlawfulness on the part of a police officer may be punishable on some other basis (e.g., as a common assault or battery, or as assault occasioning actual bodily harm), but although common assault is necessarily included within any section 89 assault, courts of summary jurisdiction have no power to convict of included offences, and it may therefore be desirable to draft alternative charges in cases where the legality of the officer's conduct is in doubt (Kerr v DPP; Bentley v Brudzinski (1982) 75 Cr App R 217).

It is also clear that any action amounting to assault, battery, unlawful arrest or trespass to property takes the officer outside the course of his duty (Davis v Lisle [1936] 2 KB 434) but even where an officer has no legal right to remain on private property when required to leave, offensive remarks telling him to 'go away' will not necessarily suffice to withdraw any implied permission he may have had to enter or remain, and the officer must in any event be given a reasonable opportunity to leave once such permission has effectively been withdrawn (see R (Fullard) v Woking Magistrates' Court [2005] EWHC 2922 (Admin)).

For the purpose of section 89 any person who is carrying out surveillance in England and Wales under section 76A of the Regulation of Investigatory Powers Act 2000 is to be treated as a constable acting in the execution of his duty. See section 84(1) of the Crime (International co-operation) Act 2003.

Reckless assault

D v Director of Public Prosecutions [2005] EWHC 967 (Admin) (18 May 2005) This was an appeal by way of case stated by D who was convicted assaulting a police constable in the execution of his duty, contrary to section 89 of the Police Act 1996. In principle it is open to the Justices to convict on the basis of recklessness when the prosecution case charges a deliberate assault. Principle confirmed in Katsonis v Crown Prosecution Service [2011] EWHC 1860 (Admin) (29 June 2011)
Case law
A person may use reasonable force to resist an unlawful arrest (Christie v Leachinsky [1947] AC 573 ).

Syed v Director of Public Prosecutions [2010] EWHC 81 (Admin) (13 January 2010) This was an appeal by way of case stated from a decision of the justices. They then convicted the appellant of assaulting a constable in the execution of his duty contrary to section 89 of the Police Act 1996. 

Times Law Report Syed v Director of Public Prosecutions It was incumbent on police officers who were considering using force to enter and search premises, without a warrant, to establish first whether they had power to do so on account of some serious or dangerous incident having occurred. Police officers’ concern for the welfare of someone on the premises was not sufficient. Summary: Syed v Director of Public Prosecutions [2010 WLR (D) 1]
Baker v Crown Prosecution Service [2009] EWHC 299 (Admin) (27 January 2009) This was an appeal by way of case stated from a decision the Deputy District Judge By that decision he found the appellant guilty of the offence of assaulting a constable in the execution of his duty contrary to the provisions of section 89(1) of the Police Act 1996. For there to be a conviction of that offence, the prosecution had to prove that the police officer victim was assaulted in the execution of his duty. The issues raised by the appellant in the hearing were that the police officer was not, at the relevant time, acting within the lawful execution of his duty at the time when the assault occurred, because, first, he had no right to search the appellant and, second, the appellant had not been informed about the reasons for entry into her house and the search by the police officers. Appeal dismissed. Mr Justice Silber, said this at paragraph 25: 

"The expression 'saving life or limb' is a colourful, slightly outmoded expression. It is here used in close proximity with the expression 'preventing serious damage to property'. That predicates a degree of apprehended serious bodily injury. Without implicitly limiting or excluding the possible types of serious bodily injury, apprehended knife injuries and gunshot injuries will obviously normally be capable of coming within the subsection."

Wood v Director of Public Prosecutions [2008] EWHC 1056 (Admin) This was an appeal by way of case stated from a decision of the Crown Court which, dismissed the appellant's appeal against his conviction by the Magistrates Court for two offences of assaulting police officers and one offence of threatening behaviour. Held: ‘where a police officer restrains a person, but does not at that time intend or purport to arrest him, then he is committing an assault, even if an arrest would have been justified. In the present case, Sergeant Cannon did not intend or purport to arrest the appellant when he restrained him and at no stage in the course of the fracas which resulted, did he assert that he was arresting the appellant. If he had done so or either of the constables had done so, before the appellant struggled in order to obtain his release, the position would be different. But the facts found do not support such a conclusion. It follows that the appeal is allowed, and the convictions must be quashed.’

Times Restraint without arrest was assault Where a police officer restrained a person, but did not at that time intend or purport to arrest him, he was committing an assault, even if an arrest would have been justified.

In Bentley v Brudzinski (1982) CLR 825 a police officer who had just arrived on the scene, in response to a signal from a colleague, placed his hand on the shoulder of a man in order to attract his attention. The man the hit the officer and was charged with assaulting the officer in the execution of his duty. He was acquitted and on appeal. That decision was upheld by the Divisional Court because the officer who was assaulted was acting as agent of a colleague and, unknown to the officer assaulted, the colleague was acting outside the scope of his duty.

In McBean v Parker (1983) CLR 399 a police officer’s tunic was torn when he tried to search a suspect without telling him the reason for the search. A second officer then tried to restrain the suspect and was head-butted. On appeal it was held that once the first officer began to act unlawfully and the suspect began to respond using only reasonable force the officer who sought to restrain him could not be acting in the execution of his duty. Even if an arresting officer is acting bona fide he cannot be acting in the execution of his duty if in fact there are no good reasons to arrest.

Blench v DPP [2004] EWHC 2717 (Admin) (5 November 2004) This was an appeal by way of case stated against a decision of justices convicting the appellant of an offence of assaulting a police constable in the execution of his duty contrary to section 89 of the Police Act 1996. Appeal dismissed.
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