Unlawfully at Large: foreign country
Time spent in custody pending extradition
There are two circumstances to be considered here. The first is where the person was unsentenced at the time they were held pending extradition. In which case section 47 of the Criminal Justice Act 1991, as amended, (for offences committed prior to 04/05/05) and section 243 of the Criminal Justice Act 2003, as amended (for offences committed on or after 04/05/05) applies.

Put simply it is for the court to direct what time spent in custody pending extradition is to count against any subsequent sentence where the person, including juveniles, was held before sentence.

The amendments were made to ensure that the above sections applied to all groups of unsentenced persons rather than just certain ones.

The second circumstance is where the person at the time of being held was sentenced, including where the person was sentenced in absence. Such persons are deemed to be unlawfully at large (UAL) as they are not in the custody of the Governor (this included any period detained abroad pending extradition). Any time UAL does not count towards the sentence unless directed by the Secretary of State. See section 49(2) of the Prison Act 1952.

Any direction would only be made in exceptional circumstances and it would be for the prisoner to make his/her application giving their grounds as to why the time should count and not be treated as unlawfully at large time.

Section 49 of the Prison Act provides, so far as is material, as follows: 

"(1) Any person who, having been sentenced to imprisonment . . . . . is unlawfully at large, may be arrested by a constable without warrant and taken to the place in which he is required in accordance with law to be detained.

(2) Where any person sentenced to imprisonment . . . . . is unlawfully at large at any time during the period for which he is liable to be detained in pursuance of the sentence or order, then, unless the Secretary of State otherwise directs, no account shall be taken, in calculating the period for which he is liable to be so detained, of any time during which he is absent from the place in which he is required in accordance with law to be detained . . . . ."

Credit against sentence for periods of remand in custody of persons extradited to UK

Paragraphs 31 to 33 of Schedule 13 Police and Justice Act 2006 amends section 243 of the Criminal Justice Act 2003 and section 101 of the Powers of Criminal Courts (Sentencing) Act 2000 and section 47 of the Criminal Justice Act 1991 (Section 47(4) was repealed by Schedule 4 Extradition Act 2003) to provide that time served abroad while awaiting extradition to the UK can be considered for deduction from the person's eventual UK sentence, subject to judicial discretion in line with domestic sentencing legislation. Without the amendments, credit could not be given in cases where the person is convicted before he is extradited, but is not sentenced until after he is extradited. There were also no provisions to give credit to juveniles sentenced to a detention and training order. The amendments apply regardless of when the person is convicted or sentenced in the UK, and regardless of the person's age.

Schedule 2 Criminal Justice Act 2003 (Commencement No.8 and Transitional and Saving Provisions) Order 2005: 17. The coming into force of section 243 of the 2003 Act (persons extradited to the United Kingdom) is of no effect in the case of an extradited prisoner where the offence referred to in subsection (1) of section 243 was committed before 4th April 2005.

PSO 6650 Sentence Calculation
Amendments to PSO 6650 Sentence Calculation: Counting of Unlawfully at Large Time
PSO 6650 Sentence Calculation

General remarks
7.2.5 A sentenced prisoner recaptured in a foreign country, including the Irish Republic, will not normally have time spent in detention pending extradition counted towards sentence on return to custody in the UK. However, he or she may make application for the Home Secretary to direct that the time should be counted, under the power referred to in paragraph 7.1.1. 

7.1.1 When a sentenced prisoner (including a fine defaulter, a contemnor or a civil prisoner) has been unlawfully at large (UAL) from prison and is then returned to custody, the period of absence will not be treated as part of the sentence served unless the Justice Secretary directs that it should. In exceptional circumstances, it may be appropriate to allow a period spent UAL to count towards completion of the sentence. Each case will be considered on its individual merits, having regard to the following factors :-

· The length of time before the prisoner is informed that they are UAL In cases of erroneous release, if the prisoner is informed that they are UAL relatively quickly, then their case may be less deserving than those who are informed after a lengthy period. 

· The extent to which the prisoner has been severely disadvantaged by their return to custody For example, if the prisoner will lose irreplaceable employment and accommodation links. 

· Whether the prisoner has deliberately withheld knowledge of the error If it can be established that the prisoner was well aware that they were released too soon then this would render the exercise of the Secretary of State’s discretion inappropriate.

· Public protection issues Consideration must be given to the circumstances of a prisoner’s release, in particular the security conditions under which they were held immediately prior to release, and any outstanding and existing risk factors.

· Family issues Where the prisoner is a primary carer, regard must be paid to the care and wellbeing of the child or other person for whom they have been caring. Only in very exceptional circumstances would the Justice Secretary consider allowing UAL time that equated to more than 25% of the sentence term to count against sentence.


In the case of extradited prisoners who have been kept in custody outside the United Kingdom before being returned, time spent in custody abroad is treated as time spent in custody on remand, and the court must make an appropriate direction under the section as if the time had been spent in custody in the United Kingdom (section 243). The court may decline to make a direction, or may make a less than full direction, in the exercise of its discretion, if it considers such a course to be "just in all the circumstances". It may be that this will apply in particular to case where offenders have prolonged the period of custody by resisting extradition. Issues in Sentencing D.A. Thomas Q.C., LL.D.

Baldauf v Secretary of State for the Home Department [2010] EWHC 151 (Admin) (19 January 2010) It was submitted on behalf of the claimant that in calculating the sentence expiry date, the defendant should have permitted time spent by the claimant in custody in France to count towards a sentence he had been recalled to serve. Application for Judicial Review dismissed

S, R (on the application of) v Secretary of State for the Home Department [2003] EWCA Civ 426 (16 April 2003)
“[23]….. If a prisoner is sectioned during his release on licence, once his licence is revoked he is "liable to be detained in pursuance of his sentence" (see s39(6)) and, pending such detention, he is "absent from the place in which he is required in accordance with law to be detained" (see s49(2)). The proviso to s49(2) no more applies to him than it applies to someone detained in a foreign jail awaiting extradition back to the UK, whose status as a person unlawfully at large has long been established - see R -v- Governor of Brixton Prison ex parte Stafford [1964] 2 QB 625. It was not, indeed, until s47 of the 1991 Act was enacted that the sentencing judge was given the discretion to take such a person's loss of liberty abroad into account. And even this power, of course, applies only in the case of unconvicted prisoners who fall to be sentenced following extradition. Convicted prisoners who, having absconded abroad, are later extradited back to the UK after detention in a foreign jail can still only look to the Secretary of State for the favourable exercise of his discretion under s49(2) ("unless the Secretary of State otherwise directs").”

Issue 2 - Must the licensee know that his licence has been revoked before he can be said to be unlawfully at large, so as to lose time under s49(2)?

“[24 ]…here nothing in s39 to support the view that the recalled prisoner must know of his licence revocation before becoming unlawfully at large, but reason and policy strongly suggest the contrary. As Mr Kovats points out, the judge's ruling would produce the undesirable result that a prisoner, once he has breached his licence conditions, would have an incentive to disappear instead of contacting his supervisor to explain the position - an incentive, indeed, to ignore his licence conditions altogether and simply disappear anyway. There would ordinarily be no injustice in his being held to be unlawfully at large even if he does not know of his licence revocation. In the first place he knows the conditions of his licence and the consequences of breaching them, in particular the likelihood of his licence being revoked. Secondly, following the revocation of his licence, the prisoner is in fact enjoying a period at liberty when he ought properly to have been returned to custody and so cannot reasonably complain if the additional time is required to be served at the end of his licence period.”

