Keir Starmer QC, Director of Public Prosecutions, has issued a clarified and updated edition of The Code for Crown Prosecutors (the Code). Changes to the Code, which sets out the principles that prosecutors must follow when they decide whether or not to prosecute, include:

· A clearer explanation of the public interest factors tending in favour of and against prosecution; 

· A clearer explanation of how the public interest stage of the Full Code Test is applied; 

· Prosecutors having a discretion to stop a prosecution in the public interest, in exceptional circumstances, before all of the evidence is available; 

· A fuller section explaining the use of out-of-court disposals for both adults and youths; 

· Prosecutors being able to conduct pre-trial witness interviews when it is needed to assess the reliability of a witness' evidence or better understand complex evidence. 

The Code applies to all CPS prosecutors, including those in the new Revenue & Customs Division (formerly RCPO) and Associate Prosecutors, and police officers when making charging decisions. Read it here February 2010

Judicial review of DPP's decision not to prosecute
A decision by the Crown Prosecution Service to prosecute or not to prosecute may be judicially reviewed. If an application for judicial review is successful, the court will direct the CPS to reconsider its position. The final decision is, however, for the CPS. It is clear from the case law below that the courts are likely to order the CPS to review its prosecutorial decisions where..... See: CPS Appeals Judicial Review of Prosecution Decisions

In the absence of dishonesty, bad faith or other exceptional circumstances the decision to initiate criminal proceedings is not amenable to judicial review, R v DPP ex parte Kebeline and Others HL [1999] 3 WLR 972. 

The House of Lords considered that the policy underlying section 29(3) Supreme Court Act 1981 required that criminal proceedings should not be delayed by collateral challenges, for example, a challenge to the decision to prosecute. Any complaint against the decision could, in effect, be made within the trial process and the appeal process. 

But, Judicial Review may be available to challenge a decision not to prosecute because there is no other way for an aggrieved party to raise their challenge within the court process. SFO Decision to Prosecute.

N (Father of J) v The Director of Public Prosecutions (R. Prosecution Service) [2011] EWHC 1360 This application raises the difficult question of whether, and in what circumstances, the decision of the Crown Prosecution Service not to prosecute a parent for child abduction contrary to Section 1 of the Child Abduction Act 1984 may be the subject of Judicial Review.

B, R (on the application of) v Director of Public Prosecutions & Anor [2009] EWHC 106 (Admin) (27 January 2009) The claimant applied for judicial review of a decision by the Crown Prosecution Service to discontinue a prosecution brought against the interested party, HR. The accusation against HR was that he bit off part of claimant’s left ear during an incident and threatened reprisals against him and his family if he went to the police. HR was charged with wounding with intent to cause grievous bodily harm and witness intimidation

There is now a substantial body of authority on judicial review of decisions not to prosecute. The leading authorities are R v DPP ex parte Manning [2001] 1 QB 330; - R (Da Silva) v DPP [2006] EWHC 3204 (Admin); - Sharma v Brown-Antoine [2006] UKPC 57 and Marshall v DPP [2007] UKPC 4. In summary, judicial review of a prosecutorial decision is available but is a highly exceptional remedy. The exercise of the court's power of judicial review is less rare in the case of a decision not to prosecute than a decision to prosecute (because a decision not to prosecute is final, subject to judicial review, whereas a decision to prosecute leaves the defendant free to challenge the prosecution's case in the usual way through the criminal court) but is still exceptional. The reason for this was stated by Lord Bingham CJ in Manning, para 23: 

"In most cases the decision will turn not on an analysis of the relevant legal principles but on the exercise of an informed judgment of how a case against a particular defendant, if brought, would be likely to fare in the context of a criminal trial before (in a serious case such as this) a jury. This exercise of judgment involves an assessment of the strength, by the end of the trial, of the evidence against the defendant and of the likely defences. It will often be impossible to stigmatise a judgment on such matters as wrong even if one disagrees with it. So the courts will not easily find that a decision not to prosecute is bad in law, on which basis alone the court is entitled to interfere. At the same time, the standard of review should not be set too high, since judicial review is the only means by which the citizen can seek redress against a decision not to prosecute and if the tests were too exacting an effective remedy would be denied."

There is an assumption underlying this passage (with its reference to the exercise of an informed judgment) that a prosecutor can ordinarily be expected to have properly informed himself (within the limits of what is reasonably practical) and asked himself the right questions before arriving at a decision whether or not to prosecute.

The defendant is the head of an independent, professional prosecuting service, and is entrusted by Parliament with the responsibility of deciding whether or not a person should be prosecuted at public expense. He is required by s10 of the Prosecution of Offences Act 1985 to issue a Code for crown prosecutors ("the Code"), giving guidance as to the general principles to be applied by prosecutors in deciding whether an individual should be prosecuted. Para 4 of the New Code provides: 

4.1 The Full Code Test has two stages: (i) the evidential stage; followed by (ii) the public interest stage.

4.2 In the vast majority of cases, prosecutors should only decide whether to prosecute after the investigation has been completed and after all the available evidence has been reviewed. However, there will be cases where it is clear, prior to the collection and consideration of all the likely evidence, that the public interest does not require a prosecution. In these rare instances, prosecutors may decide that the case should not proceed further.

4.3 Prosecutors should only take such a decision when they are satisfied that the broad extent of the criminality has been determined and that they are able to make a fully informed assessment of the public interest. If prosecutors do not have sufficient information to take such a decision, the investigation should proceed and a decision taken later in accordance with the Full Code Test set out in this section.

4.4 Prosecutors must follow any guidance issued by the DPP to ensure that decisions in these cases are appropriate and correct.
Joseph, R (on the application of) v Director Of Public Prosecutions & Anor [2000] EWHC Admin 439 The applicant sought to review the decision of the Director of Public Prosecutions a decision to discontinue a prosecution in relation to an assault. 

The approach to judicial reviews of decisions regarding prosecution decisions
Paragraph 15. The grounds for applying for judicial review in the context of decisions not to prosecute were identified by Kennedy LJ in R v Director of Public Prosecutions Ex p C [1995] 1 Crim.App.R. 136 who held at 141C-D that: "it seems to me that in the context of the present case this court can be persuaded to act if and only if it is demonstrated to us that the Director of Public Prosecutions acting through the Crown Prosecution Service arrived at the decision not to prosecute: 

(1) because of some unlawful policy (such as the hypothetical decision in Blackburn not to prosecute where the value of goods stolen was below £100); or 

(2) because the Director of Public Prosecutions failed to act in accordance with her/his own settled policy as set out in the Code; or 

(3) because the decision was perverse. It was a decision at which no reasonable prosecutor could have arrived."

Manning & Anor, R (on the application of) v Director of Public Prosecutions [2000] EWHC 562 (QB) (17 May 2000)[2000] 3 WLR The case concerned the death of a prison inmate following the forcible search of his person for drugs. The Director of Public Prosecutions decided not to prosecute the prison officers who had forcibly searched the deceased immediately before his death. The Divisional Court quashed that decision and ordered the Director of Public Prosecutions to reconsider the matter. However, the Divisional Court regarded the coroner's inquest as satisfactory. The inquest had been lengthy. The deceased's family had been represented. The inquest verdict had been unlawful killing.

Lord Bingham said this:- 

"In most cases the decision [as to whether to prosecute] will turn not on an analysis of the relevant legal principles but on the exercise of an informed judgment of how a case against a particular defendant, if brought, would be likely to fare in the context of a criminal trial before (in a serious case such as this) a jury. This exercise of judgment involves an assessment of the strength, by the end of the trial, of the evidence against the defendant and of the likely defences. It will often be impossible to stigmatise a judgment on such matters as wrong even if one disagrees with it. So the courts will not easily find that a decision not to prosecute is bad in law, on which basis alone the court is entitled to interfere. At the same time, the standard of review should not be set too high, since judicial review is the only means by which the citizen can seek redress against a decision not to prosecute if the test were too exacting an effective remedy would be denied."
Bryant & Ors, R (on the application of) v The Commissioner of Police of the Metropolis [2011] EWHC 1314 (Admin) (23 May 2011) The Claimants contended that Article 8 can impose "positive obligations" on public authorities, requiring them to take action to ensure that individuals' Article 8 rights are "practical and effective".
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