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Funding

Habeas Corpus proceeding are funded either under the Unified Contract Civil Specification by firms with a supervisor in the Public Law or Crime Category or as Associated CLS Work under the Specification part B - revised Feb 2010 by LSC (See: Part B – Specific Provisions On Classes And Units Of Work (Para 13 Associated CLS Work) 

Prescribed proceedings: Civil sanctions that have been classed as criminal proceedings for funding purposes due to the restrictions that they can place on individual liberty. Criminal Defence Service (General) (No 2) Regulations 2001 (4) Applications for judicial review or Habeas Corpus relating to any criminal investigations or proceedings are not to be regarded as incidental to such criminal investigations or proceedings.

CLS APP1 Legal Representation Non-family Proceedings

YAWS Practice Direction 54 - Schedule 1, Order 54 (Application For Writ of Habeas Corpus)

Practice Direction RSC 54 – (Application for writ of habeas corpus)
Habeas corpus ad subjiciendum
Habeas Corpus is one of our oldest liberties. It was first introduced in the Magna Carta 1215 and was enshrined into law in the Magna Carta of 1297 which stated at XX1X 
“No Freeman shall be taken or imprisoned,…..but by lawful judgment of his Peers, or by the Law of the Land….” 

Habeas corpus ad subjiciendum is latin for "you may hold the body subject to examination". Habeas Corpus is a writ that requires a person detained by the authorities be brought before a court of law so that the legality of the detention may be examined.

The present procedures for applying for habeas corpus are contained in RSC Order 54 in Schedule 1 of the CPR. Under current case law, habeas corpus ad subjiciendum is available only for challenges based on jurisdictional error, not those based on non-jurisdictional error and, therefore, its scope is substantially narrower than that of Judicial Review. However, it is often pursued as it is considered that there are certain procedural advantages associated with an application for habeas corpus, as opposed to one for Judicial Review i.e.

· No requirement for permission. 

· No time bar. 

· No discretion to refuse relief if the detention is found unlawful. 

· In a civil case, there is no requirement for permission to appeal to the Court of Appeal; in a criminal case, there is no requirement to certify a point of general public importance. 
Practice Directions: 16.16 House of Lords: Applicable to Civil Appeals Proceedings for a writ of habeas corpus are subject to the procedures governing criminal appeals to the House of Lords. These are set out in the Red Book of criminal practice directions. In proceedings for a writ of habeas corpus, an appeal lies from the Queen's Bench Divisional Court to the House of Lords at the instance of the defendant or prosecutor with the leave either of the Divisional Court or the House of Lords. No certificate stating a point of law of general public importance is required.
6.17 Such a petition is considered by an Appeal Committee without an oral hearing. Parties are notified of the Committee's decision.

Although the case law is riddled with contradictions, the modern tendency is to view the writ as a specific application of principles of common law judicial review to cases affecting the liberty of the subject in Khawaja v Secretary of State for the Home Department [1983] UKHL 8 (10 February 1983) Lord Scarman made this clear when he observed that: 

"There are, of course, procedural differences between habeas corpus and the modern statutory judicial review ... in the instant cases the effective relief sought is certiorari to quash the immigration officer's decision. But the nature of the remedy sought cannot affect the principle of the law. In both cases liberty is in issue. 'Judicial review' under R.S.C., Ord 53 and the Supreme Court Act 1981 is available only by leave of the court. The writ of habeas corpus issues as of right. But the difference arises not in the law's substance but from the nature of the remedy appropriate to the case".

In Sheikh v Secretary Of State For Home Department [2000] EWCA Civ 308 the Court of Appeal upheld a decision of Scott Baker J dismissing an application for habeas corpus on grounds of abuse of process. No new evidence had been put forward by the applicant following an unsuccessful application for judicial review, and the court held that even in a case involving the liberty of the subject there must be finality in litigation.
Administration of Justice Act 1960
Administration of Justice Act 1960
Section 14 Procedure on application for habeas corpus.

Section 15 Appeal in habeas corpus proceedings.

Habeas Corpus Acts of Parliament
Habeas Corpus Act 1862
Habeas Corpus Act 1816
Habeas Corpus Act 1804
Habeas Corpus Act 1803
Habeas Corpus Act (Ireland) 1781 (I)
Habeas Corpus Act 1679
Civil Procedure Rules RSC Order 54: Applications For Writ Of Habeas Corpus

Case Law
Kevin O'Dowd v. The United Kingdom - 7390/07 [2010] ECHR 1324 (21 September 2010)
O, R (on the application of) v Crown Court At Harrow [2003] EWHC 868 (Admin) This was a claim for judicial review, and an application for Habeas Corpus, both of which relate to the decision of the Crown Court that the claimant should not be released on bail despite the expiration of the custody time limit which had been applicable to his case. Claim dismissed. The Judge was entitled to find that for the purposes of section 25 of the Criminal Justice and Public Order Act 1994 (No bail for defendants charged with or convicted of homicide or rape after previous conviction of such offences) that there were no exceptional circumstances because of the gravity of the charge and the record of the claimant.

It was agreed by all counsel that section 25, if on a literal reading incompatible with Article 5(3), may properly be read down to impose an evidential burden on the defendant to point to or produce material which supports the existence of exceptional circumstances. A defendant who falls within section 25 is very unlikely to be granted bail and, unless he can point to exceptional circumstances, will almost certainly not be granted bail. Nonetheless the burden remains upon the prosecution to satisfy the court that bail should not be granted.

Niblett v Secretary of State for Justice & Anor [2009] EWHC 2851 (Admin) Solicitors then acting on behalf of the claimant issued a claim form seeking the writ of habeas corpus in respect of the claimant's continued detention in custody pursuant to a sentence. The relief sought included orders to quash the sentence and substitute for it a different sentence that would allow his immediate release. Held: A sentence passed by a Crown Court following trial on indictment is immune from judicial review pursuant to s.29(3) Supreme Court Act 1981 precisely because it relates to a trial on indictment. It cannot therefore be quashed as the claimant's original relief sought. Neither is the Prison Service acting unreasonably or unlawfully in obeying an order of the court even if it believed the sentence to be unlawful. An order of a court of competent jurisdiction must be obeyed unless and until it is set aside on appeal. It cannot be ignored as a suspected nullity. The problem of unlawful sentences that are not caught by the slip rule was considered in the case of R v Reynolds [2007] EWCA Crim 538 where Latham LJ said (at 23).....

Bayliss, R (on the application of) v The Parole Board & Anor [2008] EWHC 3127 (Admin) (13 November 2008) The Criminal Justice Act 2003 introduced provisions for sentencing dangerous offenders to imprisonment for public protection, which means that they have no automatic right to be released. They came into effect in 2005 and replaced earlier measures in the Powers of Criminal Courts (Sentencing) Act 2000 for the imposition of longer-than-commensurate determinate custodial sentences on offenders convicted of violence offences or sexual offences, and from whom it was necessary to protect the public from serious harm. This application for judicial review and habeas corpus raises the question of how the Parole Board should treat those who have been subject to a sentence of imprisonment for public protection. In essence, the challenge is to the test used by the Parole Board for releasing such prisoners on licence and whether, applying that test in this particular case, the Parole Board erred in law.

Hilali, Re [2008] UKHL 3 This was an appeal against the grant of a writ of habeas corpus ad subjiciendum to the respondent, Farid Hilali, on the ground that his detention in custody while he was awaiting extradition under a European arrest warrant had become unlawful due to a fundamental change in circumstances since the making of the extradition order.

Judicial Review And Statutory Appeals (Report) [1994] EWLC 226(11) Law Commission: Habeas Corpus. The writ of habeas corpus is "the most renowned contribution of the English common law to the protection of human liberty". It is a prerogative process for securing the liberty of the subject by affording an effective means of immediate release from unlawful or unjustifiable detention and is available in all cases of wrongful deprivation of personal liberty. It is unquestionably available against the executive In practice today habeas corpus is employed sparingly, mainly in relation to: extradition proceedings, deportation, illegal immigration and detention under the Mental Health Act 1983.

Guisto, Re application for a writ of Habeas Corpus [2003] UKHL 19 This was an appeal from a decision of the Administrative Court in an application for habeas corpus. It was brought to challenge the lawfulness of the appellant's detention under a committal order made by a Designated District Judge under paragraph 7 of Schedule 1 to the Extradition Act 1989, as a request had been made for his extradition to the United States of America. The question which lies at the heart of the appeal is a question of jurisdiction. Was it within the jurisdiction of the judge to make the committal order when the facts show that the appellant is a convicted person and not, as the Secretary of State wrongly asserted and the judge wrongly assumed when she made the order, a person accused who has yet to stand trial in the United States?

Kanaris, Re application for a writ of Habeas Corpus [2003] UKHL 2 Lord Hutton, with whom the other members of the House of Lords agreed, said that there was no rule of statute or practice which prevented a judge from ordering a separate preparatory hearing in respect of one defendant jointly charged with other defendants in the same indictment if he considered that it was in the interests of justice to do so. The House of Lords was there concerned with a case where there was a question as to the fitness of one defendant to stand trial and therefore there could not be a preparatory hearing in respect of him. However, the House of Lords considered that it was perfectly permissible for the judge to conduct a preparatory hearing in relation to others.

R. v (1) the Governor of HMP Prison, Brixton [2000] EWHC 226 (QB) This was an application for a writ of habeas corpus made on the ground that Buruji Kashamu was unlawfully detained because the order of the Metropolitan Magistrate committing him to prison to await extradition to the United States of America, was unlawfully made.

John, Re Application For A Writ Of Habeas Corpus [1998] EWHC Admin 472 This was an application for a writ of habeas corpus on behalf of a patient who was being detained in the respondent's hospital pursuant to what purports to be an order under Section 2 of the Mental Health Act of 1983.

Atanasova v HMP Holloway & Anor [2009] EWHC 2740 (Admin) The applicant challenged the decision of the District Judge committing her to await the decision of the Secretary of State for the Home Department following a request by the Government of the Republic of Bulgaria received in the United Kingdom as long ago as 2001, and a warrant for her arrest issued on 13 November 2001 in the Bow Street Magistrates' Court in relation to three offences namely murder, manslaughter and theft. The application before the court is for habeas corpus. The request for extradition pre-dates the Extradition Act 2003 and the case is therefore governed by the Extradition Act 1989. Application allowed and grant of habeas corpus.

Niblett v Secretary of State for Justice & Anor [2009] EWHC 2851 Solicitors then acting on behalf of the claimant issued a claim form seeking the writ of habeas corpus in respect of the claimant's continued detention in custody pursuant to a sentence. The relief sought included orders to quash the sentence and substitute for it a different sentence that would allow his immediate release. Held: A sentence passed by a Crown Court following trial on indictment is immune from Judicial Review pursuant to s.29(3) Supreme Court Act 1981 precisely because it relates to a trial on indictment. It cannot therefore be quashed as the claimant's original relief sought. Neither is the Prison Service acting unreasonably or unlawfully in obeying an order of the court even if it believed the sentence to be unlawful. An order of a court of competent jurisdiction must be obeyed unless and until it is set aside on appeal. It cannot be ignored as a suspected nullity. The problem of unlawful sentences that are not caught by the slip rule was considered in the case of R v Reynolds [2007] EWCA Crim 538 where Latham LJ said (at 23) …..

Olotu v The Home Office & Anor [1996] EWCA Civ 1070 The plaintiff in this action was arrested on 6 February 1994, charged with criminal offences the following day and on 25 April 1994 committed in custody by the magistrates' court for trial in the Crown Court. She was held at HM Prison Pucklechurch from the date of committal until her release on 3 November 1994, a period of 193 days. She contends that the last 81 days of this period of detention were unlawful, being in excess of the time limit of 112 days between committal and arraignment prescribed by Regulation 5(3)(a) of the Prosecution of Offences (Custody Time Limits) Regulations 1987 as amended. She also contends that the Crown Prosecution Service wrongfully failed, in breach of the duty imposed on them by Regulation 6(1) of those Regulations, to bring her before the Court so that she might be admitted to bail.

The issue was whether the statutory duty imposed on the CPS is a public law duty only, or whether it gives rise to a private law right enforceable by a person injured by breach of such duty and so entitled to recover compensation.

"As this case concerns the liberty of the subject, it requires the fullest and most anxious consideration. I am, however, unable to accept Mr Blake's submission that a claim in damages lies against the CPS for breach of statutory duty. The statute and the regulations are silent on damages. There are strong indicators against the implied creation of a statutory tort of strict liability in a case such as this: the availability to the plaintiff of other remedies both in the criminal proceedings (bail) and in public law proceedings (habeas corpus and mandamus); the absence of any indication in 22 of the Prosecution of Offences Act that the Secretary of State had power to make regulations conferring a private right of action on accused persons; and considerations of the kind relied on by the Court of Appeal in Elguzouli - Daf v Commissioner of Police [1995] QB 335 in concluding that, in the absence of voluntary assumption of responsibility to a particular defendant in criminal proceedings, there is no general duty of care owed by the CPS at common law in the conduct of its prosecution of a defendant and that the CPS is immune from actions for negligence. As the claims for damages are plainly not maintainable in law, the plaintiff's proceedings should be struck out in their entirety."
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