Escape from lawful custody
Escape from lawful custody is an indictable common law offence punishable by fine and imprisonment. Whether a person can be said to be in custody is a question of fact. 'Custody' is an ordinary English word, which should be given its ordinary and natural meaning subject to any special meaning given to it by statute. In a cases concerning escape from custody the prosecution must prove four things: - 

(i) that the defendant was in custody; 

(ii) that the defendant knew that he was in custody (or at least was reckless as to whether he was or not);

(iii) that the custody was lawful; and

(iv) that the defendant intentionally escaped from that lawful custody.

Prison Act 1952
Section 13(2) Prison Act 1952 A prisoner shall be deemed to be in legal custody while he is confined in, or is being taken to or from, any prison and while he is working, or is for any other reason, outside the prison in the custody or under the control of an officer of the prison and while he is being taken to any place to which he is required or authorised by or under this Act or detained in a young offender institution under the Powers of Criminal Courts (Sentencing) Act 2000 to be taken, or is kept in custody in pursuance of any such requirement or authorisation. The reference to prison applies to remand centres, detention centres and youth custody centres and to persons detained in them as they apply to prisons and prisoners. See: Section 43(5) Prison Act 1952.

Iqbal, R v [2011] EWCA Crim 273 (20 January 2011) The common law offence of escape from lawful custody did not cover those who escaped from detention or control before they were arrested. Their Lordships referred to Kenlin v Gardiner [1967] 2 QB 510 where, during the course of argument, Lord Parker CJ asked counsel, at p 515, “Where does one find that there is power to detain short of arrest?” to which counsel replied: “There is no direct authority on the point.” In their Lordships’ judgment the ambit of the offence could not be widened by making it apply to a situation where police officers were postponing making an arrest. The defendant had not been in lawful custody when he had attempted to escape so he was not guilty of that offence.

Montgomery, R. v [2007] EWCA Crim 2157 (31 July 2007) This appeal raised an interesting point about the scope of the common law offence of escape from lawful custody. A person who fails to return to prison at the end of a period of temporary release under Rule 9 cannot be said to have escaped from custody. He is not during his period of temporary release in custody, because not only is he not in prison but he is not under the direct or immediate control of any representative of authority. However, section 1(1) of the Prisoners (Return to Custody) Act 1995 provides that a person who has been temporarily released in pursuance of rules made under the Prisons Act 1982 will be guilty of a summary offence if without reasonable excuse he remains unlawfully at large at any time after the expiry of the period for which he was temporarily released.

In H v DPP [2003] Crim LR 560, [2003] EWHC 878 (Admin), the defendant was remanded to local authority accommodation by a Youth Court without any security requirement. Following the remand the defendant was released from custody into the care of a member of the youth offending team. The defendant was briefly left unsupervised but, having been told not to move, absconded. The defendant was charged with escape. The report records as follows: - 

"In order to determine whether an order made under section 23 of the 1969 Act was custodial in nature which was a question of fact it was necessary to concentrate on the moment when it was alleged that the defendant absconded. In the instant case the justices had remanded him to local authority accommodation under section 23 without attaching conditions and that sanction gave power to the local authority to detain the defendant. He had been told not to move by the youth offending team member so that it was unrealistic to suggest he did not know he was being detained and that he was not entitled to simply run off. In those circumstances there was ample evidence upon which the justice could have concluded that his immediate freedom of movement was under the direct control of the youth team member and that by absconding he was escaping from her custody."

Dhillon, R v [2005] EWCA Crim 2996 (23 November 2005) The appellant was an illegal immigrant. He was transported to a police station where, following examination by a doctor, he was taken by a police officer to a Hospital in order for a suspected knee injury to be X-rayed. It was the prosecution case that, after receiving treatment, the appellant escaped from police custody by leaving the hospital. It was the defence case that the appellant, having received his treatment and seeing no police officers, simply left the hospital and went home unaware that this would be treated as an escape. The jury were not in any sense adequately instructed on the issues. Little or no controversy arose from the initial arrest (and the consequent lawful custody) or indeed from the final "escape" (in the sense of eluding any continuing custody). What was in issue was the question of the continuity of the custody and the appellant's knowledge of it. Appeal allowed.

In R v Rumble [2003] EWCA Crim 770 the appellant, immediately after being sentenced by the magistrates to a custodial term, simply left the court, which had at that time no usher or security staff present. He was subsequently convicted of escape from lawful custody. On appeal he took the point that since at the moment he walked out no one had yet sought to subject him to any restraint, there being no one in court to do so, he could not be said to have been in custody. This court rejected that submission and held -- following in this regard Director of Public Prosecutions v Richards 88 Cr App R 97 -- that the appellant was in the custody of the court from the moment that he surrendered to his bail, whether or not any officer or member of the court staff had actually sought to constrain his movements. Buxton LJ said that the judgment of Forbes J in E was in no way inconsistent with that proposition.

E v Director of Public Prosecutions [2002] EWHC 433 (Admin) (26 February 2002) Appellant, minor, aged fourteen convicted of escape from lawful custody contrary to common law. G was remanded to secure custody which was available. On being brought to the court on a further appearance G absconded. Held: The appellant knew perfectly well at all times that he was not entitled to leave the court and that he was to remain there with the youth offending team until his case was called on. The various members of the youth offending team had the lawful power to detain him if he sought to leave the building without permission. In my view that situation is directly comparable to that described by Glidewell LJ and in which he came to the conclusion that the circumstances were such that the defendant in question was in lawful custody. Appeal Dismissed.

In DPP v Richards [1988] 1 QB 701, in which it was held that the person who had surrendered his bail had an obligation to abide by the procedures of the court where he was due to appear and to report to the appropriate person. In the course of his judgment in that case Glidewell LJ said this at page 711, letters C to D: 

"I take the view that if a court provides a procedure which, by some form of direction, by notice or orally, instructs a person surrendering to bail to report to a particular office or to a particular official, when he complies with that direction, he surrenders to his bail. Thereafter, albeit he may not be physically restrained, albeit he may be allowed to sit in the court concourse and visit the court canteen, he is in the custody of the court. I have already suggested that he is under an implied, if not an express obligation, not to leave the building without consent until the case is called on."

Benson, R v [1998] EWCA Crim 3187 The appellant pleaded guilty to escaping from lawful custody and was sentenced to 15 months' imprisonment consecutive to his existing sentence. He absconded from Sudbury Prison open prison 20th July 1997. He was arrested on the 14th April 1998. When interviewed the appellant said he had been moved from prison to prison as a security matter; and the reasons he had been moved had been leaked to other inmates in the prison. His life had been threatened as a result and he decided to abscond from prison as he feared for his own safety. The governors of the prison he had been in could confirm the details of his movements and why he had been moved. The appellant contended that the sentence of 15 months consecutive to the then term of 6 years was, in all the circumstances, manifestly excessive. 

Held: This Court is prepared to accede to that submission. 

“We have in mind the extreme hardship of this appellant's time spent in custody. We have before us the information that was before the learned judge, updated to today's date. That is a matter that has to be reflected in the term passed. 

We, on the other hand, note that whilst it may well be that this appellant had good reason for going unlawfully at large, he did not thereafter go to a solicitor to seek advice or surrender, but remained unlawfully at large for a period of 9 months, including a time spent abroad, before he was spotted by the police and re-arrested, as we have narrated. 

Balancing all the factors in this case, as best we may, we have come to the conclusion that it is appropriate to quash the term of 15 months' imprisonment and substitute therefore a term of 3 months' imprisonment. That will be served consecutively to the sentence of 6 years. To that extent this appeal is allowed.”

Roberts, R v] [1998] EWCA Crim 1158 Jumped out of dock, remained at large for 6 weeks. On appeal sentence reduced from 18 months to 9 months (consecutive to other sentences).

In Purchase, R. v [2007] EWCA Crim. 1740 (22 June 2007) The appellant was sentenced to two years' imprisonment. He was transferred from a Category D open prison. At that time he escaped he had three months left to serve. The court said:

"In this class of case there are a number of factors which the courts have considered over the years in assessing where in the scale of months a particular case should fit. Was there planning or was this an impulse? Was there violence or damage caused? What was the reason for the escape? Did the offender surrender or make arrangements to surrender before he was caught? How long was he at large? What else did he do while he was at large."

Coughtrey, R v [1997] EWCA Crim 506 The appellant pleaded guilty to breaking prison. He was sentenced to seven years imprisonment, to run concurrently with a sentence of life imprisonment.
Held: What has to be said, in general terms, is that breaking prison is a very serious offence, for which a substantial sentence of imprisonment is always to be expected because of the fear and apprehension it generates, the disruption to prison life, the violence and disorder that it may lead to, and the need to deter both the culprit and others. 

If the offender is serving a determinant sentence, a consecutive sentence should almost invariably be imposed. Obviously if he is serving a life sentence the sentence for breaking prison will have to be served concurrently. But the length of it should usually be the same as it would have been had he been serving a determinant sentence. 

The facts to be taken into account, in determining the length of sentence, will include:
(i) the nature and the circumstances of the crime for which he was in prison; 

(ii) his conduct while in prison; 

(iii) the methods employed in effecting escape and in particular, whether any violence was involved and whether there was extensive planning and outside assistance; 

(iv) whether he surrendered himself and how soon and

(v) a plea of guilty. 

Taking into account all the relevant circumstances of this case, we conclude that 7 years was manifestly excessive. We think the right sentence would be 4 years to be served concurrently with his life sentence. To that extent this appeal is allowed. 

O'Connor, R v [2010] EWCA Crim 2842 (17 November 2010) The appellant absconded from HMP Sudbury. He pleaded guilty to escaping from lawful custody and was sentenced to five months' imprisonment to commence on the expiry of a sentence already being served. However, it came to light that there had been an error by the prison service in calculating the release date on the sentence imposed in 2006. He should have been released on licence at the three-quarter point of his sentence and was not in lawful custody when he absconded from HMP Sudbury.

Patmore, R. v [2010] EWCA Crim 2887 (26 November 2010) The appellant pleaded guilty to escape He was sentenced to 20 months' imprisonment consecutive to the sentence already being served. Held: the term of 21 months was too high. The term of 21 months imprisonment quashed and a sentence of 15 months substituted to be served concurrently and not consecutively with the term to which the appellant was serving. 

