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Bad character of non-defendant
Leave is required before evidence of bad character can be admitted in the case of a non-defendant, unless all parties consent to the admission of that evidence. The court cannot give leave for the admission of bad character evidence against a person other than the defendant unless the evidence is important explanatory evidence, or has substantial probative value in relation to a matter which is a matter in issue in the proceedings, and is of substantial importance in the context of the case as a whole. The court need not be asked to give leave if all parties agree to the evidence being admissible (section 100(1)(c)) of the Criminal Justice Act 2003.
In Yaxlev-Lennon in the case of Weir & Ors, R. v [2005] EWCA Crim 2866 the Court found Section 100(1) covers matters of credibility and that the evidence that a defence witness had been cautioned by the police for the possession of cocaine was inadmissible under Section 100. It was conceded that it was difficult to suggest that the evidence had substantial probative value in relation to credibility in the light of the witnesses' answers.

Brewster and Cromwell R v [2010] EWCA Crim 1194 Agreeing with Professor J R Spencer at page 48, paragraph 3.14 in the second edition of his work "Evidence of Bad Character" published by Hart 2009, the Court of Appeal observed that:

“....the purpose of section 100 was to remove from the criminal trial the right to introduce by cross-examination old or irrelevant or trivial behaviour in an attempt unfairly to diminish in the eyes of the tribunal of fact the standing of the witness or to permit unsubstantiated attacks on credit.”

So far as the test that ought to be applied, the Court of Appeal reasoned thus:

“The first question for the trial judge under section 100(1)(b) is whether creditworthiness is a matter in issue which is of substantial importance in the context of the case as a whole. This is a significant hurdle. Just because a witness has convictions does not mean that the opposing party is entitled to attack the witness' credibility. If it is shown that creditworthiness is an issue of substantial importance, the second question is whether the bad character relied upon is of substantial probative value in relation to that issue. Whether convictions have persuasive value on the issue of creditworthiness will, it seems to us, depend principally on the nature, number and age of the convictions. However, we do not consider that the conviction must, in order to qualify for admission in evidence, demonstrate any tendency towards dishonesty or untruthfulness. The question is whether a fair-minded tribunal would regard them as affecting the worth of the witness' evidence.”

Braithwaite v R. [2010] EWCA Crim 1082 The issue in this appeal was whether the judge erred in principle in declining to admit certain bad character evidence at the suit of the defendant and in respect of Crown witnesses. The defendant was on trial for murder. The issue was self defence, or, in broad terms, whether it was he who was the aggressor or whether the complainant and his associates were. The case deals with the status of unproven allegations (in this instance police CRIS reports), and whether or not they can be used as bad character evidence. Appeal dismissed. An identical conclusion was reached a day later in R v Miller.

Miller v R [2010] EWCA Crim 1153 In dismissing an against his convictions the court said: In criminal proceedings, the circumstances in which one party would be permitted pursuant to section 100(1) of the Criminal Justice Act 2003 to ask a witness a question in cross-examination with a view to eliciting an answer implicating that witness in bad behaviour, which behaviour that party would be otherwise unable to prove, were infrequent and limited in scope.

Bovell and Dowds , R. v  [2005] 2 Cr App R 27 (401)The defence sought to adduce before the jury, under section 100(1)(b) of the Criminal Justice Act 2003, evidence of the bad character of the victim. The material then available was a conviction for handling stolen goods in October 1993, when the complainant was 20, for which he was fined and a conviction for robbery, committed in 1993, for which he had been sentenced to 4 years' imprisonment, following a guilty plea. The details of that offence of robbery then provided were that Mr Nazran had attacked his victim, placed a bag over his head, threatened him and stolen his property. The defence submitted that these convictions were relevant and admissible, in accordance with section 100(1)(b), that is to say, they had substantial probative value. It was said that they showed victim's propensity to act violently and also went to his credibility. At appeal it was further discovered that the victim had actually once been accused of wounding though the allegation was withdrawn. The Court of Appeal felt that the mere making of an allegation was not evidence of bad character and that the previous convictions did not pass the s100 tests. The Court refused to overturn the Crown Court’s decision not to allow the character evidence of the victim to go before the jury.

Section 100 – Criminal Justice Act 2003 Non-defendant's bad character

Section 100 sets out the circumstances in which, outside the alleged facts of the offence and its investigation and prosecution, evidence can be given of the previous misconduct of a person other than a defendant in the proceedings. This might be a witness in the case or a victim but extends to any other person as well. Evidence of their bad character is not to be given without the permission of the court - Section 100(4) - and can only be given if it meets one of three conditions. These are:

· it is important explanatory evidence,

· it is of substantial probative value to a matter in issue and that issue is one of substantial importance in the case, or

· the prosecution and defence agree that the evidence should be admitted.

The term "explanatory evidence" is used to describe evidence which, whilst not going to the question of whether the defendant is guilty, is necessary for the jury to have a proper understanding of other evidence being given in the case by putting it in its proper context. An example might be a case involving the abuse by one person of another over a long period of time. For the jury to understand properly the victim's account of the offending and why they did not seek help from, for example, a parent or other guardian, it might be necessary for evidence to be given of a wider pattern of abuse involving that other person.

For evidence to be admissible as "important explanatory evidence", it must be such that, without it, the magistrates or jury would find it impossible or difficult to understand other evidence in the case - Section 100(2). If, therefore, the facts or account to which the bad character evidence relates are largely understandable without this additional explanation, then the evidence should not be admitted. The explanation must also give the court some substantial assistance in understanding the case as a whole. In other words, it will not be enough for the evidence to assist the court to understand some trivial piece of evidence.

Evidence is of probative value to a matter in issue where it helps to prove that issue one way or the other. In respect of non-defendants, evidence of bad character is most likely to be probative where a question is raised about the credibility of a witness (as this is likely to affect the court's assessment of the issue on which the witness is giving evidence). The evidence might, however be probative in other ways. One example would be to support a suggestion by the defendant that another person was responsible for the offence.

Evidence which is of probative value is admissible if it meets an "enhanced relevance" test - Section 100(1)(b). That is, it must be of substantial probative value and the matter in issue to which it relates must be of substantial importance in the context of the case. Thus evidence which has no real significance to an issue or is only marginally relevant would not be admissible, nor would evidence that goes only to a trivial or minor issue in the case.

Section 100(3) directs the court to take into account a number of factors when assessing the probative value of evidence of a non-defendant's bad character. These include the nature and number of the events to which it relates and when those events occurred. When considering evidence that is probative because of its similarity with evidence in the case (for example, to suggest that the alleged victim had acted in a particular way), the court is directed by subsection (3)(c) to consider the nature and extent of the similarities and dissimilarities. Similarly, where the evidence is being tendered to suggest a particular person was responsible, subsection (3)(d) requires the court to consider the extent to which the evidence shows or tends to show that the same person was responsible each time.

CPS Bad Character of Non-Defendants

"Non-defendants" are not defined in the Act but the term should include victims, whether or not they give evidence, the deceased in cases of homicide, witnesses, police officers who have been involved in the case, third parties who are not witnesses in the case and defence witnesses. Evidence of bad character of non -defendants is admissible only through one of the three gateways in section 100 Criminal Justice Act 2003:

· It is important explanatory evidence i.e. without it, the court or jury would find it impossible or difficult properly to understand other evidence in the case; and its value for understanding the case as a whole is substantial (section 100(2) CJA 2003);

· It has substantial probative value in relation to a matter which is both in issue in the proceedings and is of substantial importance in the context of the case as a whole. In assessing this value the court must have regard to the following factors: The nature and number of the events, or other things, to which the evidence relates;

· When those things or events are alleged to have happened or existed;

· The nature and extent of the similarities and the dissimilarities between each of the alleged instances of misconduct where the evidence is evidence of a person's misconduct and it is suggested by the evidence has probative value by reason of similarity between that misconduct and other alleged misconduct;

· The extent to which the evidence shows or tends to show that the same person was responsible each time where the evidence is evidence of a persons misconduct and it is suggested that that person is also responsible for the misconduct charged and the identity of the person responsible for the misconduct charged is disputed;

· Any other factors the court considers relevant;

· All parties to the proceedings agree to the evidence being admissible. Prosecutors should only agree to admitting evidence of the bad character of a prosecution witness when one or both of the other gateways are satisfied or it is in the interests of justice to do so.

NB: The judge has no residual discretion to exclude evidence of a non-defendant's bad character once it is admissible.
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