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SGC Overarching Principles – Sentencing Youths

Persistent offender within the meaning of section 100(2) of the Powers of Criminal Courts (Sentencing) Act 2000 means that a court shall not make a detention and training order in the case of an offender under the age of 15 at the time of the conviction, unless it is of the opinion that he is a persistent offender.

A Detention and Training Order (DTO) may be made in respect of a youth aged 15 or over at the date of conviction, or in respect of a youth aged 12 to 14 at the date of conviction if he or she is a "persistent offender". 

"Persistent offender" is not defined in the Criminal Justice and Immigration Act 2008, but at paragraph 6 of the Sentencing Guidelines Council Definitive Guideline states:

6.1 Certain sentences are available only where the offender is a “persistent offender” – in particular, a youth rehabilitation order with intensive supervision and surveillance or with fostering in relation to an offender aged between 10 and 14 1 and a detention and training order in relation to an offender aged between 12 and 14 2. This criterion does not have to be met before the Crown Court imposes long term detention (see paragraph 12 below) or detention for life.

6.2 Similarly, additional powers may be available to a court where a youth rehabilitation order has been breached “wilfully and persistently”.

6.3 “Persistent offender” is not defined in legislation but has been considered by the Court of Appeal on a number of occasions. However, following the implementation of the 2008 Act, the sentencing framework is different from that when the definition was judicially developed, particularly the greater emphasis on the requirement to use a custodial sentence as “a measure of last resort”.

6.4 A dictionary definition of “persistent offender” is “persisting or having a tendency to persist”; “persist” is defined as “to continue firmly or obstinately in a course of action in spite of difficulty or opposition”.

6.5 In determining whether an offender is a persistent offender for these purposes, a court should consider the simple test of whether the young person is one who persists in offending:

(i) in most circumstances, the normal expectation is that the offender will have had some contact with authority in which the offending conduct was challenged before being classed as “persistent”; a finding of persistence in offending may be derived from information about previous convictions but may also arise from orders which require an admission or finding of guilt – these include reprimands, final warnings, restorative justice disposals and conditional cautions; since they do not require such an admission, penalty notices for disorder are unlikely to be sufficiently reliable;

(ii) a young offender is certainly likely to be found to be persistent (and, in relation to a custodial sentence, the test of being a measure of last resort is most likely to be satisfied) where the offender has been convicted of, or made subject to a pre-court disposal that involves an admission or finding of guilt in relation to, imprisonable offences on at least 3 occasions in the past 12 months.

6.6 Even where a young person is found to be a persistent offender, a court is not obliged to impose the custodial sentence or youth rehabilitation order with intensive supervision and surveillance or fostering that becomes available as a result of that finding. The other tests continue to apply and it is clear that Parliament expects custodial sentences to be imposed only rarely on those aged 14 or less. 
References

1 Criminal Justice and Immigration Act 2008, section 1(4)(c)
2 Powers of Criminal Courts (Sentencing) Act 2000, section 100(2)
PAGE  
1

