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Introduction 
Age is of fundamental relevance in the criminal justice process. It affects whether the child or young person bears any criminal responsibility, it may influence the decision to prosecute and it may have a bearing on how and where a young person is tried and sentenced.

The criminal practitioner needs to pay great attention to a young person’s date of birth and it should be clearly marked in a prominent place on all files. It may be important to bear in mind a forthcoming birthday in terms of how a case may be dealt with at court.

Section 16(1) Children and Young Persons Act 1963 amended Section 50 Children and Young Persons Act 1933 by substituting therein the word “ten” for the word “eight”.

Under 10 years – a person will be conclusively presumed not guilty of any offence. 

An example of this is the case of Walters-v-Lunt (1951) 2 ALL ER 645, where a bicycle had been taken by a child under the age of criminal responsibility. The parents of that child could not be guilty of handling stolen goods. In dealing with that bicycle, the child could not commit an offence, and therefore the bicycle was not regarded as stolen.

Where difficulties arise with children under the age of 10 years, the police or local authority may apply for a child safety orders to the Family Proceedings Court. YOTs are also involved in youth inclusion projects and early intervention schemes designed to try to prevent offending.

Between 10 and 14 years – of decreasing relevance is the ‘Doli Incapax’ doctrine, which was rebuttable presumption that a child aged between 10 and 14 years could not form the necessary criminal intent. This was abolished for offences committed on or after 30 September 1998 by Section 34 and paragraph 1 of schedule 9 of the Crime and Disorder Act 1998. It may still be relevant in the future where adults are charged with very old offences committed prior to this date, and which arose when they were below 14 years of age.

Now children of this age group are regarded as capable of committing a crime in the same way as an adult. 14 years and over – all persons regarded as capable of committing a crime in the same way as an adult. There are some subjective issues relating to age and development that may arise in various criminal defences, e.g., self-defence, duress.

Determining Age 
Presumption and determination of age: Children and Young Persons Act 1933. Part I of the Criminal Justice Act 1982 is concerned with the treatment of young offenders, and section 1(6) of that Act makes provision in relation to the determination of a person's age by the court or the Home Secretary for the purposes of that Act. The wording of these provisions is indicative of the difficulty of precise and objective determination of age in the absence of reliable documentary evidence.
Subsection "(6) For the purposes of any provision of this Act which requires the determination of the age of a person by the court or the Secretary of State his age shall be deemed to be that which it appears to the court or the Secretary of State (as the case may be) to be after considering any available evidence."

Section 150(4) Magistrates' Courts Act 1980:- “Where the age of any person at any time is material for the purposes of any provision of this Act regulating the powers of a magistrates’ court, his age at the material time shall be deemed to be or to have been that which appears to the court after considering any available evidence to be or to have been his age at that time.”
Section 99(1) Children and Young Persons Act 1933 “Where a person, whether charged with an offence or not, is brought before any court otherwise than for the purpose of giving evidence, and it appears to the court that he is a child or young person, the court shall make due enquiry as to the age of that person and for that purpose shall take such evidence as may be forthcoming at the hearing of the case, but an order of judgment of the court shall not be invalidated by any subsequent proof that the age of that person had not been correctly stated by the court, and the age presumed or declared by the court to be the age so brought before it shall, for the purposes of this Act, be deemed to be the true age of that person …”

Normally the court will accept the date of birth given by the child or young person, usually at the police station. The police may not always accept the date of birth given, or the defendant may previously have lied about their age. If the prosecution do not accept the details now given to the court, the court will need to make a determination of age and the defence lawyer should be aware of the need to consider calling evidence from an adult relative and in some cases producing a birth certificate.  Section 99 CYPA 1933 ensures that the subsequent discovery of true age will not invalidate the decision of the court. Difficulties have arisen where mistakes have been made in determining the age of an offender on sentence.

Section 305 of the Criminal Justice Act 2003 provides “For the purposes of any provision of this Part which requires the determination of the age of a person by the court or the Secretary of State, his age is to be taken to be that which it appears to the court or (as the case may be) the Secretary of State to be after considering any available evidence.”

In Walworth v Balmer [1966] 1 WLR 16, in which, on a prosecution for knowingly selling liquor to a person under 18, the only evidence before the magistrate had been the appearance of the boys, who were present in court, to whom the liquor had been sold. Neither the prosecution nor the defence had sought to question the boys, and no evidence had been called as to their age. It was held that the magistrate, who was satisfied as to their age, had rightly convicted the defendant. 

R v Cox [1898] 1 Q.B. 179 The best way of proving age of a child is by producing a duly certified birth certificate compiled with evidence of identification. But in the absence of birth certificate, age can be proved by any admissible evidence. The court relied on the evidence of persons who had seen the child and the headmistress of the school at which her eldest sister attended, to determine her age.

See also: Archbold 19-297 and Blackstone's F10.2
R-v-Brown (1989) 11 Crim App R(S.)263; R-v-Harris (1990) 12 Crim App R(S.)318.These contrasting cases deal with the sentencing of 20 year olds as 21 year olds – the difference between sentencing to detention in a Young Offenders Institutions and imprisonment.

CPS Youth Offenders Determining Age

Where anyone is brought before any court and it appears that they are a child or young person, the court shall make due enquiry as to their age, and the age presumed or declared by the court is deemed to be their true age: section 99 Children and Young Persons Act 1933 and section 150 Magistrates' Courts Act 1980. The statutory provisions for sentencing also refer to the age of the defendant on conviction. Such age will be deemed to be that which it appears to the court to be after considering any available evidence: section 164(1) Powers of the Criminal Courts Act 2000. The sentence or order will not be invalid if it is subsequently established that the defendant is in fact a different age that makes him or her ineligible for such a sentence: R v Brown [1989] CLR 750. 

The Court should consider any evidence of age that is available at the hearing of the case. Where there is a dispute as to age which is material, it is better for the court to adjourn for more detailed inquiries if there is any doubt about the matter: R v Steed 1990. 

Prosecutors should assist the court by: 

· adducing relevant documents that indicate a date of birth such as a list of antecedents, PNC printout, custody record, copies of passports, identity cards; 

· inviting the court to hear oral evidence from the defendant and any accompanying adult(s) as to the age of the defendant and cross examining where such evidence is inconclusive or inconsistent with other evidence, including the defendant's appearance and demeanour. 

Where the defendant appears to have entered the UK without satisfactory evidence of identity and age, additional evidence should be available from UKBA or the local authority. R on the application of R v London Borough of Merton [2003] EWHC 1689 (Admin) gives guidance to local authorities on the conduct of an assessment of age of a person claiming to be under 18, which includes guidance on assessing appearance and demeanour, credibility, social history and family composition, education, developmental considerations, ethnic and cultural background.
HBH, R (on the application of) v The Secretary of State for the Home Department & Anor [2009] EWHC 928 (Admin) (06 May 2009)This is case relating to the assessment of the age of someone claiming to be under the age of 18. It arose in the context of a decision to prosecute him for an immigration offence. See: Paragraph 45-46
Attaining 18 after commission of the offence
The approach to be adopted where a defendant crossed a relevant age threshold between the date of commission of the offence and the date of conviction is clear – Ghafoor v R. [2002] EWCA Crim 1857. The starting point was the sentence that the defendant would have been likely to receive at the date of the commission of the offence. 

Where a young person becomes 18 after allegedly committing the offence but prior to his/her case coming before a court or becomes 18 during the course of proceedings, a number of problems may arise. In the former case, he or she will clearly be dealt with by an adult court but difficulties may arise if sentencing becomes relevant. (see Ghafoor v R. [2002] EWCA Crim 1857 below) . As to the latter situation, section 29 Children and Young Persons Act 1963 provides: 

“Where proceedings in respect of a young person are begun and he attains the age of 18 before the conclusion of the proceedings the court may continue to deal with the case and make any order which it could have made if he had not attained that age”

In Ghafoor v R. [2002] EWCA Crim 1857 the appellant had been 17 at the time of the offence but 18 when the sentence was imposed. The court cited Article 7 of the European Convention on Human Rights which includes the provision: “… nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed. The court indicated however that the sentencing court should start by asking itself what sort of sentence would the offender have been likely to receive had he been sentenced at the date of the offence. In the court’s judgment, a sentence thus arrived at, amounted to a ‘powerful factor’ in deciding what penalty to impose and there would have to be good reasons for departing from this starting point. In this particular case, in respect of a 17 year old, the maximum sentence available at the time of the offence was a 24 month detention and training order. The court sentenced him as an adult and imposed a period of detention in a YOI based upon the periods available for a detention and training order.

Denny, R (on the application of) v Acton Youth Court & Anor [2004] EWHC 948 (Admin) (21 April 2004) The claimant was charged with an offence of attempted robbery, alleged to have been committed (at which time he was aged 17). At Acton Youth Court he entered a plea of not guilty. For reasons which have were not fully explained, and for which it was difficult to believe that there can be an acceptable justification, he was not tried in the youth court for over a year (by which time he was aged 18). The youth court then adjourned sentence and remitted him to Magistrates' Court, as the local adult court. That remittal was said to be pursuant to section 9(1) of the Powers of the Criminal Court (Sentencing) Act 2000. Held: Although section 9 does not, in terms, exclude indictable only offences from the power to remit to the adult court, it plainly makes no sense to remit a person to an adult court for the specific purpose of sentence when, as is common ground, the adult court has no power to sentence him. I can envisage no circumstances in which it would be appropriate to remit (by reference to section 9) in the case of an offence triable only on indictment. In my judgment, it is implicit from the wording of section 9(2)(b) that any such remittal must be legally defective.

[16] In summary, I would refuse the application for judicial review as sought by the claimant, but would quash the remittal order for the reasons I have given. I would direct that the matter be listed in the youth court for sentence as soon as possible and further direct that the claimant attend when it is so listed. Failure to attend in such circumstances would be punishable as a contempt of this court. The result of such orders would be to render further proceedings in the adult court nugatory. 

[17] It may be helpful to youth courts and their advisers to have their attention drawn to this judgment, the effect of which is that they should never remit under section 9 in relation to an offence which would be triable only on indictment in the case of an adult. Unless the offence is such that it warrants committal to the Crown Court for trial, even in the case of a young person, it must be completed in the youth court. Whether this apparent lacuna is desirable is a matter which Parliament may wish to consider.

Attaining the Age of 18 Years 
Where proceedings in respect of a young person are begun for an offence and he attains the age of 18 before the conclusion of the proceedings, the court may deal with the case and make any order which it could have made if he had not attained that age. Section 29(1) Children and Young Persons Act 1963: This section allows the youth court to continue dealing with a young person who has appeared before it and subsequently attains the age of 18 years. It does not remove the accused right to elect jury trial in the case of an indictable offence where they have attained the age of 18 prior to the court considering mode of trial. This section also allows a sentencing court to pass a sentence which otherwise might not be applicable. Different provisions apply where the age of 18 is reached prior to appearing in the youth court. The youth court would have no jurisdiction in these circumstances and the case would have to commence in the adult court.

H & Ors, R  v Southampton Youth Court [2004] EWHC 2912: In an effort to assist hard-pressed magistrates to determine where young persons should be tried without the need to trawl through the ever-growing list of authorities which touch on this point, the Administrative Court gave the following guidance: 

Under 18 years of age and in particular children of under 15 years of age should, wherever possible, be tried in the youth court. 

A trial in the Crown Court with the inevitably greater formality and greatly increased number of people involved (including a jury and the public) should be reserved for the most serious cases. 

Generally, first-time offenders aged 12 to 14 and all offenders under 12 should not be detained in custody. Those under 15 will rarely attract a period of detention and, even more rarely, those who are under 12. 

Venue for trial of offences which could attract a custodial sentence for young person under the age of 18
H & Ors, R  v Southampton Youth Court [2004] EWHC 2912
· Para 27. Justices should start off with a strong presumption against sending young offenders to the Crown Court unless they are satisfied that that is clearly required, notwithstanding the fact that the forum for trial will not be so appropriate as the Youth Court. 

· Para 19. Justices should have in mind that, if they are going to send a case to the Crown Court, it is such a serious case that detention above two years is required, or it is one of those cases where they consider that the appropriate sentence is not only a custodial sentence, but a custodial sentence which is approaching the two-year limit which is normally applicable to older offenders with whom they have to deal. 

· The fact that justices come to the conclusion that a case should be sent to the Crown Court does not mean that the Crown Court Judge has to take the view that detention for as long as two years is required. 

· A Crown Court Judge should not impose one more day’s detention than he or she would otherwise consider appropriate merely because the matter has been sent to the Crown Court.

SR v Nottingham Magistrates' Court [2001] EWHC Admin 802: This was an application by a 16-year-old boy (SR) for judicial review of a decision by District Judge in Youth Court to remand him in custody pending sentence in a Young Offenders’ Institution. SR also sought a declaration that section 98 of the Crime and Disorder Act 1998 is incompatible with the European Convention on Human Rights  because it unlawfully discriminates against 15 and 16 year old boys, in contrast to girls of the same age, when they are remanded in custody pending trial, being a process in which their ECHR Article 5 rights are engaged.

Article 14, in combination with Article 5 and Article 8, were not breached by legislation that allows 15 and 16 year old boys to be remanded to young offender institutions, while 15 and 16 year old girls may only be remanded to local authority secure accommodation units: any discrimination pursued legitimate aim (accommodation of all juvenile detainees most appropriately close to homes) and was proportionate. 

Para 67: “The link between the rights and entitlements of a child which the UNCRC proclaims and a child’s right to respect for his or her private life which is granted by ECHR Article 8(1) is vividly articulated by the closing words of UNCRC Article 40, which sets out the right mentioned in (viii)[1]. Article 40 ends in this way: [Such a child’s right to be treated in a manner consistent with his or her sense of dignity or worth] reinforces the child’s respect for the human rights and fundamental freedoms of others and takes into account the child’s age and the desirability of promoting the child’s reintegration and the child’s assuming a constructive role in society”.

Reference

[1]
 (viii) When it is alleged or recognised that they have infringed the penal law, the right to be treated in a manner consistent with the promotion of their dignity and worth.
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